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ADMINISTRATION OF THE TRADING WITH THE 
ENEMY ACT 


MONDAY, NOVEMBER 16, 1953 


Unrrep States SENATE, 
SUBCOMMITTEE TO INVESTIGATE THE 

ADMINISTRATION OF THE TRADING WirH THE Enemy Act, 

Or THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a. m., in room 457, 
Senate Office Building, Hon. Everett M. Dirksen, presiding. 

Present : Senator Everett M. Dirksen. 

Also present: Edward A. Hayes, Chief Counsel; John W. Nairn, 
counsel to the subcommittee ; Robert H. Hagan, and William A. Kolar, 
investigators. 

Senator Dirksen. The committee will come to order. 

Suppose the record notes that all of the members of the committee 
have been invited to attend, but for a variety of reasons that nearly 
always develop when there is no session, they could not be in atte nd- 
ance. 

The committee will note the presence of Mr. Baynton and we will 
qualify Mr. Baynton directly. 

By way of explanation, Mr. Baynton, this is more or less sort of an 
exploratory session to sort of round out the work of the committee. 
We want to keep it on wholly constructive lines. 

Our main purpose, as you ‘know, is to e xplore those various provisos 

. in the so-c alle d Wiley resolution to see what can be done to expedite 
the disposition of the properties held under the Trading With the 
Enemy Act, and w hater the custodians in their experience as custodi- 
ans, have any suggestions they can make toward the expedition of this 
work, under the theory that the Federal Government can’t forever 
and a day be in this business. It becomes e xpenarve it does develop 
some troublesome policies at times; and finally, I think it is the respon- 
sibility of the committee to look down the road in anticipation of any- 
thing that can develop in the future. 

That means, of course, that if the legislation that is on the books 
at the present time is unsound or follows a theory not consonant with 
the general American theory, that at some place along the line it 
would be necessary to recommend to the Senate, and to the full 
Judiciary Committee, modification of the law that would bring it in 
line with the general American concept. 

That is our main purpose this morning. So suppose, first of all, 
I ask you to state for the record your name, your address, and 
your present occupation. I will ask ; few preliminary questions 
and then I will ask Mr. Hayes and Mr. Nairn to continue. 
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STATEMENT OF HAROLD I. BAYNTON, ATTORNEY, WASHINGTON, 
D. C., FORMERLY DIRECTOR OF THE OFFICE OF ALIEN 
PROPERTY 


Mr. Baynron. My name is Harold Baynton. I am an attorney 
at 4624 Tilden Street, NW. Presently I am practicing law in the 
District of Columbia. 

Senator Dirksen. Now, Mr. B aynton, you were appointed cus- 
todian and for the record you mi; cht give us the ap proximate date. 

Mr. Baynron. I was an attorney in the Department of Justice and 
during September of 1947 was appointed as Deputy Director of the 
Office of Alien Property, which position I held until November 1, 
1949, when I became acting Director. 

On July 18, 1950, I took my oath of office as an Assistant Attorney 
General and Director of the Office of Alien Property. 

Senator Dirksen. So you were actually, then, custodian for how 
long a period ? , 

Mr. Baynron. I was actually custodian from November 1, 1949, 
during the period I was acting head, through my assistant Attorney 
Generalship until June 27, 1952 

Senator Dirksen. That would be roughtly a period of about what? 

Mr. Baynron. Roughly 3 years. I was Deputy Director from 
1947 to 1949, and then head of the Office from November 1, 1949 
until June 27, 1952 

Senator Dirksen. That would be roughly 214 years. 

Mr. Baynrton. Yes, sir. 

Senator Dirksen. In that time I am sure you had opportunity 
to not only nee iarize yourself with the duties in giving directions 
to that agency, but doubtless you did make some examination in the 
general philosophic al ap proach in so far as alien property is con- 
cerned. 

Mr. Baynron. You had to, Senator. 

Senator Dirksen. Yes. 

Mr. Nairn or Mr. Hayes probably have some questions at this point. 

Mr. Hayes. You are familiar with the resolution which censti- 
tuted this examining committee for the Senate, aren’t you, Mr. 
Baynton ? 

Mr. Baynton. Yes, I am. 

Mr. Hayrs. You know that there were seven separate directives 
from the Senate that we should examine and review here. 

Mr. Baynton. Yes, sir. 

Mr. Hayes. I shall ask you with relation to each one of those seven 
things which we are supposed to do in this subcommittee to give for the 
record your ideas and your recommendations. 

Mr. Natrn. I can start that. 

Mr. Baynton, the first question in the resolution which the com- 
mittee has to answer relates to the procedures for the prompt and 
equitable adjudication of claims under the Trading With the Enemy 
Act. 

The committee has been asked by the Senate to make a determina- 
tion whether efficient procedures were used for the prompt and equit- 
able adjudication of claims under such act. I think that as a matter 
of background in the record you might indicate the difficulties which 
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you experienced in the adjudication of claims and make clear the types 
of claims which are treated therein, briefly. 

Mr. Baynton. All right, sir, I presume that question No. 1 is really 
aimed at what we would call administrative claims rather than judi- 
cial claims in the courts. 

Senator Dirksen. That is right. 

Mr. Baynton. I have forgotten the exact figure, but as you well 
know, the office had many, many thousands of claims and they were 
claims that had to be handled one at a time. : 

I do not mean that you could only have one in your office, but you 
could not set a rule of thumb and run through a tremendous number 

easily. 

Maybe the easiest comparison is the war claims situation where 
you had a man who was a prisoner so many days and the law said he 
should get so much a d: ry and that was a multiplication problem and 
you paid it out. 

Our claims were the kind of thing you had if study files and quite 
often you had to run investigations not only in Europe, but in the 
United States. 

You had to accumulate evidence and try to adjudicate it in a manner 
similar to that of a court. All of that just adds up to hard work and 
a lot of time. It could not be a volume operation because we never 
had enough personnel to really go heavy on that program. 

Mr. Naren. Then, Mr. Baynton, let me interrupt you. We have 
been asked to determine whether there was a prompt adjudication of 
claims under this act. Would you then say the very nature of the 
operation precluded there ever being a prompt adjudication of the 
claims for vested property ? 

Mr. Baynron. I think that is right. 

Mr. Naren. We have had testimony before the commitee previously 
which indicates that there are now pending some 50,000 debt claims 
before the office, which remain unadjudicated. 

I would appreciate your comments with regard to the possibility, 
in your opinion, of the elimination of these claims and how long you 
think in your experience it might take them to dispose of those ¢ laims. 

Mr. Baynron. I believe I testified before both the House and the 
Senate Appropriations committees that at the pace we are turning 
out claims it would take us 20 years. And that isit. It takes a long 
time with the personnel we had to grind through all that work. 

Senator Dirksen. Separating the claims from the debt and title 
claims, I suppose you are familiar with the suggestions that were made 
and the administrative modifications that have taken place since you 
have been away from there which had for their purpose washing 
out a good many of these small debt claims on the theory that the 
cost to the Government in publication and processing would more 
than exceed the claims and, of course, had to determine the question 
as to whether or not that could be properly and legally done and 
whether it would be a justifiable procedure. 

Mr. Baynton. Senator, as I understand that proposition, it would 
eliminate the special claims, so-called, the claims in a foreign cur- 
rency. I am not positive, but I believe there was also consideration 
of a debt amount limit on the low side. That would be a wonderful 
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thing. It would speed up quite a bit and relieve the claims problem 
in the Department. 

Senator ee Now, with respect to title claims, I presume it 
is thoroughly clear to you and to everyone else that once the matter 
gets into li itration the injunctive feature of the present law comes 
into play, it simply has to go on and follow its course. 

There is nothing else to do under existing law for the moment than 
to permit a litigant to ee ze every remedy and every right he may 
have under law by way of appeal and otherwise. 

Mr. Baynron. That is correct. 

Senator Dirksen. And if there is to be any relief in that field going 
to tlh prompt adjudication of those claims, it would almost require 
a modification of section 9 (a) of the Trading With the Knemy Act? 

Mr. Bay N'TON. Yes. 

senator Dirksi N. When you were the C ustodian did you or any of 
those on your staff run down the constitutional aspects of the act? 

Mr. Baynton. Yes. 

Senator Dirksen. We had a lot of testimony on that. 

Mr. Bay NTON,. You are speak he now of the SO called sales legis- 
lation / 

Senator Dirksen. Yes. 

Mr. Baynron. Yes, we did. We studied that rather thoroughly 
and at some le neth. 

Senator Dirksen. Do you have in mind a thesis or theory for the 
record that you would care to give ¢ 

Mr. Baynron. As I understand the present form of that legisla- 
tion, I believe it has in it just compensation provisions and that sort 
of thing. I would not worry about the constitutionality of it for the 
simple reason that a great many pieces of legislation that are passed 
by the Congress do present a constitutional question. 

The only way you resolve that is to pass it and let it eve ntually work 
its w: ay throug! h the courts. Constitution: ul pro blems end up in court 
and that is where the ‘y are answered. 

But reasonable men can differ. Of course, there is a constitutional 
question involved in that type of legislation, but I was willing to try 
to foster the legislation, to try to have it introduced, try to move it 
a but I was unsuccessful at it. 
mate Dirksen. But you are of the opinion, as the thing stands 
today. 48 iat before this thing can be liquidated there might be the lapse 
of 20 years, may be more? 

Mr. Baynton. At the rate of the decisions on claims that I was 
familiar with when I was in office, it would take many, many years. 

Mr. Naren. I think that for the record we might say that the staff 
received a complaint from a claimant as to the slowness in the ad- 
judication of his claim. This claim No. 40,392, has been pending for 
114 years in the Office of Alien Property. Counsel for the claimant 
in addressing a letter to the Office of Alien Property sprotesting the 
length of time required to adjudicate his claim received the following 
answer from the Office of Alien Property: 


ro 
? 
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Counsel is in error when he states this is probably one of the oldest matters 
in point of time pending in this Office. More than 40,000 claims were filed be- 
fore Mr. Dale’s claim was received and it is only since January of 1953 that claims 
in the 40,000 bracket have been assigned for preliminary processing 
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Mr. Hayes. At that point, Mr. Baynton, let me ask you a ques- 
tion with relation to something which I understand occurred during 
your tenure as Director of the Office. 

Was there any period during your directorship in which there was 
an unusual vesting of properties ¢ 

Mr. Baynron. There certainly was. 

Mr. Hayes. Will you describe that for the record ¢ 

Mr. Baynton. Yes, and again, Mr. Chairman, forgive my memory 
for exact dates, but some time in the latter part of 1950, we were f: aced 
with the various peace treaties, the winding up of hostilities in various 
ways, and we had at the same time in the Office a tremendous number 
of unvested cases. 

In these cases, I would say all of them, the property involved was 
blocked so that it could not escape or be taken away from the country, 
out of the country, and yet there was a great legal problem as to when 
the vesting authori ItV of the Office would end. 

It is true that authority to vest was extended by the Congress, but 
there still was a problem, another one of these constitutional ques- 
tions, maybe 

So, we wer re quite anxious to complete the vesting for a number of 
reasons. The Office had been vesting for years, a great deal of prop- 
erty had been vested, the existing laws said we should vest enemy 
property and we felt we had to do it. 

With time running out, with our manpower down, we simply trans- 
ferred people from all other occupations in the Office that we possibly 
could into a Vestine Section and we vested the remainder of that 
property as fast as we could. A great many of those employees were 
taken from the Claims Section and, of course, that practically stopped 
any adjudication of claims at that time, just like it stopped other 
types of work. 

Mr. Hayes. My question, of course, was directed to this section of 
the Senate resolution here as to the prompt adjudication and handling 
of the claims there. How long a period did you stop handling claims 
entirely and place your employees of the Office on the vesting pro- 
eram 4 

Mr. Baynron. I wouldn’t say that we actually stopped claims en- 
tirely, but they certainly were slowed down to a great extent. And 
my memory would be quite hazy on the period, but it would be some 
months. 

I testified during the hearines on budget matters again, while this 
was going on, and pointed out to the Congress why we were doing 
it and expressed the hope that when the vesting was completed not 
only would the people, and for the sake of the answer here, people 
in the Claims Division, go back to their claims work, but all those 
people that had originally been in our Vesting Section, which would 
then wind up, could also be transferred to that Claims Branch and 
add manpower to that so that our claims program would go ahead 
at a better speed. That was the whole theory we were operating on 
at the time. 

Mr. Hayes. There were some 50,000 or 60,000 claims, were there 
not, over the period ? 

Mr. Baynron. Yes. 











724 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 


Mr. Hayes. How long in your judgment would they be required 
to adjudicate those claims based upon the average adjudication over 
the course of the last 7 or 8 vears ¢ 

Mr. Baynron. I will have to stay within my own knowledge when 
I was in the Office, and I am sure that I testified at the rate we were 
handling claims it would take 20 years. 

Mr. Nairn. Mr. Baynton, could I now direct your attention to the 
question posed as to whether there has been an equitable adjudication 
of claims under this act? I “—— like to pre ‘face my remark with 
this question to you: Do you really believe, after your period of serv- 
ice In the Office of Alien P roperty, that there can be, gener: ally spe rak- 
ing, an equitable determination of a claim in the sense that a lawyer, 
such as you are, understands the word “equity” to mean ? 

Mr. Baynron. Yes. As a lawyer I understand that existing law 
requires the United States Government to take into its possession 
enemy property in the United States. 

Now, an equitable disposition of a problem under that is whether 
or not it isenemy property. If it isenemy property, the United States 
keeps it. If it is not, it is returned. 

Mr. Nairn. I refer you to a case, and of these cases to which I will 
refer, some occurred during the time you were in the office and some 
did not. I have no specific intention of tying you down to them as 
something that happened while you were there. I just want an opinion 
relating to these general cases. 

On July 1, 1944, Henry Gerken, a member of the Armed Forces of 
the United States, was killed in action in Italy. He left a will which 
was executed subsequent to the time he entered the Armed Forces of 
the United States naming his parents as beneficiaries of his estate. 

Both the parents resided in Germany and were citizens of that 
country. The Director of the Office of Alien Property on July 11, 
1947, referred that case to the Attorney General with the recommenda- 
tion against the vesting of these assets in this deceased soldier’s estate. 

However, the Attorney General decided that the vesting action 
should be taken. Subsequently, it was learned that the decedent’s 
father was almost 77 years of age and his mother was almost 73. It 
was learned also that although the parents had not been members of 
the Nazi Party, or any affiliated organization, their other sons, and 
presumed next of kin, had been members of the Nazi Party. 

Now, I raise that case only to demonstrate what the committee has 
been up against. The chief a me raised by the public to the 
administration of the Trading With the Enemy Act, and in my 
opinion many of the charges against the administration, have resulted 
from a misunderstanding by iis ants such as we have in this case 
here. 

I again would like to ask you whether you think that case is an 
equitable treatment of an American citizen who died in the service of 
his own country ? 

Mr. Baynton. Mr. Nairn, I do not know of any law that has to 
be enforced that makes everyone happy. In any type of legislation, 
certainly of the type that the Tr: ading With the Enemy Act is, you 
are going to have some awfully hard situations, some unhappy situa- 
tions. 
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But I do not know how an administrator that has taken an oath to 
uphold the laws of the United States can impose his judgment on the 
Congress’ judgment after they passed acts. 

You come right flat down and it is a terrible thing in one way when 
you have to vest property, let us say, involving a person such as you 
have described who was a member of the Armed Forces. 

The fact still remains, no matter how much you dislike it, that the 
property in question when it was vested was undoubtedly the property 
of a German and in Germany and the Trading With the Enemy Act 
does not say anything about good Germans or bad Germans in Ger- 
many ; it says Germans in Germany. 

Mr. Natrn. Is it not true that the Trading With the Enemy Act as 
passed by Congress allowed and provided for a discretionary disposi- 
tion of this property in the President of the United States when found 
in the national interest? Could he not then have returned property 
such as this? 

Mr. Baynron. I would like to refresh my memory on that particu- 
lar phase of the law, before I answer that, Mr. Nairn. However, 
section 39 of the Trading With the Enemy Act might block any such 
disposition. 

Mr. Natrn. Did your office at any time during your administration 
ever recommend to the Attorne »y General, as was done in this case and 
other cases, that the Attorney General recommend the invocation of 
the section of the statute which would permit a return in the national 
interest ? 

We are speaking of an equitable adjudication of claim. 

Mr. Baynton. I understand. Not that I remember, I would sa 
that during my administration we took no such problems to the At- 
torney General and would not do so unless it involved tremendous 
property. 

Senator Dirksen. Are you familiar with this particular case ? 

Mr. Baynton. No, not at all, Mr. Chairman. 

Mr. Nairn. | did not expect Mr. Baynton would be. There are 
others like this. I do not want to plague the record with numerous 
cases Which would show in anyone’s opinion that there was an equi- 
table adjudication of certain of these claims from a purely feeling 
point of view. 

We have another claim where the recipient of property under the 
will of an American citizen was an institution for blind children in 
Germany and many letters from the Lutheran Church which spon- 
sored the institution had requested that this $1,000 be released to 
this institution; that the children were unfed and so forth. 

I bring those up to highlight what, in my opinion, was a lack of 
presentation by the Office of Alien Property to Congress of the fact 
that there was a situation like this. 

Again, my opinion is that the antagonism against this act has come 
about by such situations as that. We have been unable to locate any 
instance where the Office had recommended to the President that he 
find it in the national interest to return property. 

Senator Dirksen. Suppose we go to item No. 2, Mr. Baynton; you 
will notice there: 

The administration of business enterprises and property under such act has 
been (a) efficient and (b) financially sound. 
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Mr. Baynton. Yes. 

Senator Dirksen. That goes to the whole question of properties 
that had to be operated and administered in order to conserve the 
assets that had been involved. 

Now, have you some comment on that ? 


Mr. Baynron. Mr. Chairman, I think that the administration of 


the business enterprises was sound. The majority of them showed 
good financial values that were increased over the years that they were 
held under the act which means, ] think, sood management. 


I think that the sales that were made were adequate in existing 
] ‘ ! ! 1 


m t the time of the sales 


ink the record in that respect is excellent. 

Senator Dirksen. Suppose we had to go through all this business 
again, would you have any suggestion as to how it might be differ- 
ently administered in the national interest ? 

Mr. Baynron. Well, the problem, of course, is getting government 
out of business, Mr. Chairman, and any advantage that could be 


worked out there, of course, would be a tremendous betterment of the 
administration of an act such as the Trading With the Enemy Act. 


We tried to be stockholders rather than operators and we tried to 
ppl k vood men to go on the boards of directors « f the various com- 


panies, and also good management officials where we had to go that 


far. but mostly that Vas left to the boards of directors. 
cay if »9Tre oo} oO vest corporate ‘onerty th 1G 4 spat) 
] sa if we ar going to vest corporate prop rt) that is in operating 
condition and running in the business world, then I think we ran it 


about thre only Wav it could he done under existing law. 


: 
i 


But AGAIN, | say, if a ything ould be worked out to speed the sale 
of those properties so as to put them back into the normal business life 
of the Unit 7 States, of ourse. that would be a creat improvement. 

Mr. Hares. Now, about the policies that have been used in the ap- 
pointment and employment of personnel, did you have anything te 
do with t] at ¢ 

Mr. Bayntron. Are you speaking on this question No, 3? 

Mr. Hayes. Yes. 

Mr. Baynton. I interviewed most everyone that was employed in 
the office before they were on the payroll above a grade level of secre- 
taries or clerks. 

Mr. H AYES. What the director did was to select the people who were 
the directors of various corporations which you had vested ? 

Mr. Baynron. I thought you were speaking of the office itself. I 
am sorry, the Office of Alien Property. I misunderstood you. 

I wuess the reason for my confusion is that this question concerns 
personnel to administer the act. That means the Government em- 
plovees themselves in the Office of Alien Property. 

Mr. Hayes. That is right. 

Mr. Baynton. Is your question directed at the—— 

Mr. Hayes. Truthfully, I had in mind what is in the balance of the 
statement there, the obtaining of various services for business enter- 
prises and the personnel who would direct those business enterprises. 

Mr. Baynrton. I see. I understood your question. I apologize. 

Yes. T had a fair amount to do with the selection of the personnel to 
head the business enterprises. 

Mr. Hayes. Would you in your capacity select the person who, 
for instance. would be the president of the Schering Corp. ? 


oy 
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Mr. Baynron. I certainly would have had a recommendation if 
that had been done when I was in office. 

Mr. Hares. The same would have been true if it had been in your 
tseaereion for General Aniline & Film Corp. and these large corpora- 
tions that were vested under the act ¢ 

Mr. Baynron. That is right. 

Mr. Hayes. After they were selected and designated to direct those 
particular enterprises, did the office down here have a complete check 
on what was done in those large business enterprises as it was being 
done or did you await their re ports to you! 

Mr. Baynton. We awaited their reports. 

Mr. Hayes. Then your statement would be what was made in their 
official re ports as to the efficiency of their procedures and so forth at 
the end of your year ¢ 

Mr. Baynton. Yes. 

Mr. Hayes. How about the prompt liquidation of vested properties ¢ 
‘That is item No. 4 under the resolution, 

Mr. Baynton. I feel that the liquidation of the properties was as 
prompt as could be under the circumstances. As the chairman men- 
tioned earlier, we were faced with a legal bar against the disposing of 
property while a lawsuit was on. 

We also, whenever possible, extended that bar when there was a title 
claim filed, because a man filing a title claim usually has the right to 
go ahead and file a lawsuit. We did not think it would be fair to 
make his property disappear because of a technical loophole. 

So as we cleared these claims and cleared the lawsuits I think the 
properties were sold fairly promptly. 

I am sure there were some delays. We had internal Department of 
Justice problems between one division and another that had to be 
settled and you get into the kind of argument that reasonable men get 
Intoona particular quest ion, 

But other than that, I think we moved along fairly well. 

Mr. Hayes. Now, on item No. 5 under the resolution, you are 
familiar with this complicated set of circumstances that involved the 
war Claims fund. Have you any recommendations to make to this 
committee as to what should be done with relation to that or will you 
recount from memory some of your experiences with relation to that 
complex subject ? 

Mr. Baynton. I think I would rather recount from memory, Mr. 
Haves. 

I first became aware of the war claims legislation, I believe in 1947. 
At the time I was head of a unit in the Deputy Attorney General’s 
office that had charge of making reports on pending legislation to 
the various congressional committees. I became aware of the fact that 
the proposed legislation would tie the war claims payments to the 
liquidation of alien property. 

We studied it; we felt it would not work. One easy example: How 
long will it take to finish the liquidation involved in the General Ani 
line & Film Corp. ? 

In other words, you could not see and maybe you can’t see now when 
the end of that will come. And yet there were going to be a large 
number of claimants from the prisoners of war groups that wanted 
their money. 
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We could not see in the De ‘partment of Justice any reasonable hope 
of im ishing at the same time the claims program on war claims and 
the liquidation of ene my property. 

Mr. Hayes. In fact, it was your specific recommendation that the 
payment of war claims should not be tied up with the liquidation of 
alien prope rty custodian enterprises ? 

Mr. Baynton. That is right. 

Senator Dirksen. Did you make such a formal recommendation ? 

Mr. Baynron. I made such a formal recommendation and the De- 
partinent of Justice adopted it and it was made in writing to the com- 
mittees that handled it. 

Senator Dirksen. Of course, speaking only for myself, I agree with 
you because you might apprehend a situation where you would not 
have money enough out of liquidated properties to go around and you 
would * ive to appropriate anyway for those who were in those cate- 
rories , 

Mr. Baynron. Again you were speculating on whether you could 
win all your lawsuits. 

Senator Dirksen, And it was a very dubious philosophy that Con- 
gress followed here. They should have put those claims on the basis 
of appropriated funds and then covered into the general funds of the 
Treasury whatever we realized out of aliens assets if that was to be 
done. 

Mr. Barynton. I agree with that. 

Mr. Narrn. Was an executive branch of the Government advocat- 
ing under the War Claims Act in 1948, the use of Alien Property 
funds for the payment of those claims ? 

Mr. Baynvron. I don’t remember. I remember that we were asked 
to comment and the general Department of Justice comment was that 
while it favored payment of such awards or claims to those veterans 
and other civil internees, we did not think they should be tied together. 

I do not recall from my own memory where the war-claims proposal 
originated. 

Mr. Hayes. You do recall it did result in the very complications 
to which the Senator refers; do you not ¢ 

Mr. Baynvon. I recall very well, because pretty soon there was a 
ae ° transfer $150 million from the alien properties account to the 
War Claims Commission and while there was over that amount in 
the Tr reasury in cash, we had to show to the Congress that that money 
was not available. It was tied up in various ways, claims, lawsuits. 

Mr. Hayes. The reason it was not available is that the law provided 
you could only advance money out of what the law designated as free 
balan e in the account of your office ? 

ir. Baynron. That is correct. 

Mr. Hayes. And the history of transactions involving war claims 
disclosed that such advances were made even though it could not be 
determined that there were free balances ? 

Mr. Baynton. That is correct. 

Senator Dirxsen. Is your interpretation of the act that actually no 
balance is free until all these title claims had been adjudicated and 
death claims likewise ? 

Mr. Baynron. Yes, a claim against a particular piece of money or 
property ties that property up. 








ADMINISTRATION OF TRADING WITH THE ENEMY ACT 729 


We carried that problem, Mr. Hayes, and Mr. Chairman, through 
the Department of Justice, and through the Assistant Solicitor Gen- 
eral’s office. We had long conversations with the Bureau of the Bud- 
get, with the War Claims Commission, with the House Interstate and 
Foreign Commerce Committee, and we made some estimations on 
what funds were free or were almost free. We did the best we could 
in supplying funds for the continued operation of the War Claims 
Commission on the simple theory that the Congress certainly wanted 
those claims paid and those were people that should have their claims 
paid and while we had originally objected to the tying together of the 
two things, we were then faced with an operating problem and we 
did what we could with it. 

Mr. Hayes. It is your judgment, however, that to comply with the 
law you could only take funds out of the free balance under the thing 
being administered by you? 

Mr. Baynton. I think there is a written opinion somewhere in the 
files of the Office of Alien Property from the Assistant Solicitor Gen- 
eral that we could, on our best estimation of free funds, transfer 
moneys to the Commission. 

Mr. Hayes. I think that is right. How about the proper considera- 
tion given in the administration to the promotion of healthy competi- 
tion in American industry? That is a generality, but will you state 
your opinion on it ¢ 

Mr. Bayn'ron. I think we did very well on that. There is a very 
easy example for the record and that is the Ozalid Division of General 
Analine which at one time was not in too healthy a shape. I know 
the management of General Analine were quite concerned, as were we. 
It was thoroughly reorganized and in a very reasonable time it was 
earning a profit for the corporation, was competing so well with the 
other manufacturers of sensitized paper that those other manufac- 
turers were, shall I say, complaining. 

And I will say that competition is just that, if you make a better 
mouse trap people are going to buy it from you; that is what happened 
there. 

Senator Dirksen. Let me ask you about that last item. Some 
years ago I went down to the Department of Commerce and rifled 
around ever so many documents and I am not at all sure how they got 
there, whether they first came to the Office of Alien Property, having 
been seized over in Germany and consisting in large part of technical 
papers, chemical and mechanical and so forth, and indicating proc- 
esses that they were using over there. 

Now, they got in our hands and there was an interest on the part 
of some segments of industry in this country that used to go down 
there and look through to see what they might be able to find. 

Were those under the jurisdiction of your office and simply placed 
in the Commerce files? Or did those come by through Army seizure 
over there and were simply impounded in the Department of 
Commerce ¢ 

Mr. Baynron. It could have been either one, Mr. Chairman, and 
[am not sure. I know we made as many things available as we could. 
There were thousands of patents that were easily available to anyone 
that wanted to use them, as were other processes. 

As a matter of fact, you will recall in your study of alien property 
that at one time we held controlling stock in two rayon corporations 
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here in the United States and it was one of the other German patents 
that we found having to do with the spinning of rayon that cheapened 
the process and made rayon very much more readily available to the 
United States than it had been before. 

That patent was not only given to the two corpor: ations we happened 
to have vested, but to any other rayon-spinning outfit that cared to 
have it. 


‘Those are ex: wp yles that come qui ck ly to my mind. 

Senator DirksEN. One qi iestion I think | forgot to ask when those 
now in the Office of Alien Property were before the committee, as to 
whether or not the thing that were available here have been well 


1 d xed and made available to the publi so that anybody who wants 


to can come in and take a look and determine whether he is interested 
In a process or ina a nt or a device of some kind that was under the 
jurisdiction of ig C 

Mr. Bay NT [ am nota patent expert, but I believe they were, 
We had alph: ie tical lists, indexes, they were published, made avail- 
able, so forth and so on; and I think they were. 

Mr. Hayes. Do you have any specific recommendations to make to 
this committee about what it should do with relation to this whole 
problem ¢ 

Mr. Baynvon. I am afraid of oversimplification. But certainly 
if you can by legisl ition similar to what you were considering at the 
end of the last session, do somethin about the cinta problem, and 
lighten that load, if you can do something about the legislation to al 


low the sale of these big operating corporations under proper safe 
guards so that no one is hurt in the end and vei the economy of the 
United States is given an advantage, then, of course, you do a tre- 
mendous thing for alien property. 

And then oo I am fraid I will have to go right back into character 
and say, gentlemen, please give them enough people to do work and 
I think you have solved it. 

Mr. Hayes. Unless some such thing is done, in your judgment, the 
end of the handling of alien property is not foreseeable; is that right? 

Mr. Baynron. 1 am afraid that it is an awfully long way off. 

Mr. Hayes. The fact is you recall they were still administering 
some millions of dollars of property that was seized during World 
War I when you took over: is that right ? 

Mr. Baynyron. That is right. Well, maybe 4 million when I took 
over. I ecould be wrong on the figure. I think I got it down to around 
$216 million. 

Senator Dirksen. Mr. Baynton, we thank you for coming this 
morning to help us sort of round out this proceeding prior to a filing 
of the report with the full committee and the Senate. We are grateful 
indeed for your coming this morning. I trust it was not too much 
of an inconvenience. 

Mr. Baynron. It was not an inconvenience. I was glad to be here, 
sir. 

Senator Dirksen. Is Mr. Cook here? 

Mr. Cook. Yes, sir. 

Senator Dirksen. Mr. Cook, will you state your name for the ree- 
ord, and your present occupation ¢ 
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STATEMENT OF DONALD C. COOK, ASSISTANT TO THE PRESIDENT 
OF THE AMERICAN GAS & ELECTRIC CO., AND VICE PRESIDENT 
OF THE AMERICAN GAS & ELECTRIC SERVICE CORP. ; FORMERLY 
DIRECTOR OF THE OFFICE OF ALIEN PROPERTY 


Mr. Coox. My name is Donald C. Cook. Iam assistant to the presi 
dent of the American Gas & Electric Co. and vice president of the 
American Gas & Electric Service Co. 

Weare the largest producers of power in the United States, Senator. 

Senator Dirksen. Were you in Government before you became Cus- 
todian of Alien Property ¢ 

Mr. Cook. Yes, I was. 

Senator Dirksen. What were your duties and functions and where 
were you located ? 

Mr. Coox. I first came to the Federal Government in 1935, in May, 
with the Securities and Exchange Commission. I was at that time 
employed in what was known as the Registration Division. It now is 
known as the Corporation Finance Division. 

I stayed with the Securities and Exchange Commission until 1945. 
In the middle of that year I resigned and became executive assistant 
to the Attorney General. I stayed in that position until, as I recall, 
about the Ist of October 1946, at which time I became the first Di 
rector of the Office of Alien Property within the Department of 
Justice. 

I stayed in that position until, I believe, the 1st of June 1947, at 
which time I resigned and left the Government. 

Senator Dirksen. Now, then, you were Director of Alien Property 
for how long a period, roughly ¢ 

Mr. Coox. Eight months, Senator. 

Senator Dirksen. So you had supervision and direction of the en- 

tire Office and all of the functions that were imposed upon it by the 
statute ? 

Mr. Coox. I did. 

Senator Dirksen. Now, I presume you are familiar with the seven 
items in the so-called Wiley resolution which were the object of 
this investigation, and I should say for the record that this investiga- 
tion was instituted in the 82d Congress. It was then under the chair- 
inanship of the late Senator Smith of North Carolina and was reposed 
in my hands in January 1953. 

Now, you might in your own words, Mr. Cook, take the seven items 
and make some comments on those items and what suggestions and 
recommendations you may have. 

Mr. Coox. The first matter dealt with is whether efficient procedures 
have been used for the prompt and equitable adjustication of claims 
under the act. 

Now, I listened to the testimony of Mr. Baynton with some interest, 
as you might well imagine. I happened to disagree with some portions 
of it although I should say that in this field there is substantial room 
for differenc es of opinion. 

I believe that any administrator in the administration of a piece of 
legislation should, in the best way he can, seek to ascertain what the 
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intention of Congress was at the time when the legislation was passed 
and so administer the legislation as best to conform with that ascer- 
tained intention. 

And I think constantly while administering the statute, as in- 
dividual cases come up, one should ask one’s self whether a particular 
result which seems to be dictated by the cold naked words of the 
tatute is a result which would shock one’s conscience, whether it is 
a result which, if it were presented to individual Members of the 
Ilouse and Senate, those Members would feel that it was required by 
the statute. 


I think that in the Office of Alien Property that was not done 
often aa I listened atte ntively to the case that was presented 
by committee’s counsel and in my judgment it was unnecessary for 
the Offi of Alen Prope rty to confiscate the assets in that case. 


Phere was ap ylenty of room for discretion under the statute, and indeed, 
I might tell the committee that shortly after I became Custodian, I 
found that very minor assets, trunks of old clothes and furniture and 
<0 on, Were being vested and I caused a cost accounting study to be 
made of the cost of confiscation and administering those assets, and 
on the basis of that study I instituted a program under which assets 
whieh did not have a value of more than a certain amount were not to 
he confiscated. 

That was done on the advice of the executive committee which I 
had in running the Office and on the advice of the General Counsel of 
the Office. 

So there was no question about the legality ot exercising discretion 
n that way. 

Senator Dirksen. Let us take your illustration about confiscating 
a trunk of old clothes that may have been as outmoded as last year’s 
hat. 

What did your cost analysis show ? 

Mr. Cook. It is a long time ago. I don’t reeall the figures, but if 
an examination of the files of the Office of Alien Property is made, 
that analysis should be found and all of the detailed figures are 
there, and I am sure available to your committee, because this was 
presented finally in the form of a written report. 

Senator Dirksen. But the point of this is, there has to be some 
exercise In every case of administrative discretion. 

Mr. Cook. There is no question about that, Senator. Not only 

hould there always be that exercise, but there was room for it under 
this statute. 

Mr. Natrn. We attempted to get that survey to which Mr. Cook 
refers and have been unable to do so. I might say that previous testi- 
mony indicated that Mr. Cook set a limit of a thousand dollars vesting, 

wecording to Mr. Berger, a former counsel of the Department, but that 
“eo not been followed since Mr. Cook left the Office and many, many 
items of small value were vested. 

I would like to explore that with Mr. Cook in a case that came 
before the committee of something less than $2,000 which reposed in 
a bank account in New York in the joint names of an American citi- 
zen and a person who was considered to be an enemy national under 
this statute. 

The Offiee of Alien Property vested the bank account. In the 
meantime, the enmy national had died. The claimant, an American 
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citizen, appeared before the Office of Alien Property, before three 
lawyers of the Office in an attempt to make a deposition that the 
money belonged to her. She represented herself, pro se. The hear 
ing examiner found in favor of the claimant and ordered the property 
to be returned. 

The prese nt status of the case is that the Office of Alien Property has 
appealed it. They have six pages of appeal or a “petition for review” 
that must have cost the Government tsa tas in excess of the two 
thousand dollars that was involved. 

There is no question but that the claimant today is an American 
and why they have made an issue over the joint bank account is in 
comprehensible to me. 

Senator Dirksen. Have you any comment to make ¢ 

Mr. Coox. Yes, sir. I would say that is precisely the kind of asset 
which I never would have vested and had I been in the Office after 
it had been vested, it is precisely the kind of return which I would 
have made, 

Mr. Hayes. Is it your opinion now that under the existing law, and 
that it has been true at all times, under the law as you have known it, 
that the Director of the Office of Alien Property did have the dis 
cretion to do or not to do as he saw fit under those conditions ¢ 

Mr. Cook. That is my opinion. 

Mr. Hayes. And if you had been the Director at the time that the 
Office vested the property of a fellow who had served in a GI uniform 
for the United States of America, who had been given a Purple 
Heart for having been hit in action; and after leaving the hospital, 
had stormed the Beach of Anzio and gave his life for the rest of us, 
would you as Director of the Office of Alien Property have vested t] 
$12,000 which was found in his estate which would have gone to his 
mother in Germany otherwise / 

Mr. Coox. I would not have vested it. If I had been in the Office 
after it had been vested it would have been the first return that I 
would have made. 

Senator Dirksen. How about prompt adjudication of claims, Mr. 
Cook ¢ After all, we are concerned with this whole backlog of claims 
in an effort to get the Government out of this business if we can. 
What would you like to tell the committee about that / 

Mr. Cook. Senator, Mr. Baynton said that he thought it would 
tuke 20 years to dispose of these claims. I think he is being very 
conservative. I think 50 years would probably be a better guess. 

Now, under those circumstances the program takes on a kind of 
ridie ulous aspect. It seems to me that there is a much more basi 
question which first ought to be explored and that is the question of 
why is it that for sever al years now we have been carrying on a 
poli ICV in one arm of the Government of vesting property, of con 
fiscating property, while other branches of the Government were 
rebuilding Germany / 

Now, I felt for a long time that that policy was one which made 
absolutely no sense at all. As a matter of fact, I think the great 
tragedy of the 20th century has been that the United States has been 
involved in two wars against Germany. I think probably the great 
est hope at the present time is that Germany will become one of our 
allies and will be the bulwark in Western Europe. I know of no 
other country—and I have been in most of them and talked to business- 
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men and government officials alike I know of no other country that 
holds the promise that Germany holds. Germany, it seems to me, 
should be our ally, not our enemy, and ought to be treated as such. 

Now, under those circumstances it seems to me that the continued 
vesting of German property and the failure on the part of the 
Offic and perhaps L should now expand that and Say the failure 
on the part of Congress—to direct the return of the property to the 
Germans, just as was done in the case of the Italians, is a very serious 
mistake. 

I believe that the time has come, indeed the time has long since 
passed, when this property should be returned to the former German 
owners or their successors in title, sub} Cl only toa legally enforcible 
conmitment which would permit the private settlement and adjudica- 
tion of claims of Americans against the former owners. 

[, of course, would exclude the return to anyone in Eastern Germany, 
[ would exclude the return to anyone in Western Germany who is a 


member of the Communist Party. But it seems to me it would be a 
very small price to pay for an enormous amount of good will which 
this country could get in Germany and it would seem to me to be 


sistent with the general overall policy cad h this country is now 
t( Hon ing of rebuilding Germany and returning Germany to the 
family of nations and causing Germany to be in the role not of 
deTeaed enemy, but rather in the role ofa hoped for friend. 

Senator Dirksen. I assume from observations that you are prob- 
ably familiar with the resolution (S. J. Res. 92) introduced by 
Senator Chave Zz. ot New Mexico, which contemplated that kind of 
action ¢ 


Mr. Cook. I am familiar with it only in a most general way, Sena- 


tor. I don't know its detailed provisions, but insofar as it is con 
sistent with whiat | have here testified oO this morning, | Ww yuld be to 


it 100 percent. 

I think the return of that property is long overdue. 

Senator DirksEN. You are spe: aking of the property that we pres 
ently hold? 

Mr. Coox. Yes, sir. I think that that operation is a thorn in the 
side of our German friends that ought to be removed: I am sure they 
cannot understand why we follow those two policies which are diver- 
gent, which are absolutely antagonistic and which ought to be har 
monious. 

Mr. Nairn. Mr. Cook, just to supplement what you said, I think 
figures speak louder than words. 

On December 31, 1949, the United States had advanced to the 
Federal Republic of Germany through postwar economic assistance 
the sum of $3,048 million and the property of which we speak here 
today, vested under the Trading With the Enemy Act, is estimated 
to be approximately 400 to 500 million dollars in Japanese and Ger- 
man property. 

Mr. Hayes. What you have in mind saying to the committee, then,. 
Mr. Cook, is that in your judgment the time has arrived when instead 
of continuing to take or to hold property which we had seized from 
Germans, we should return that property to those Germans / 

Mr. Coox. I certainly do, and I think that is consistent with. the 
best interests of American claimants against the property. 
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\s I have indicated, I believe that 20 years is a modest estimate 
of the time it will take to adjudicate these claims. I think it 1s more 
likely the period will be twice, three times that period. 

If this property were returned subject to, as I have previously said, 
a legally enforcible commitment for the satisfaction of claims, the 
debtors and the creditors could themselves dispose of the claims and 
instead of having one agency over here in the Government taking 50 
years, I am sure that on a commercial basis those claims could be dis- 
posed of in a very short period of time. 

Mr. Hayes. And in the courts of the country, with the attaching 
creditor having the right to go into court to protect his interests 
against the seized German asset which he had not been able to get to 
as long as it was in the hands of the Government. 

Mr. Cook. Quite right. 

Senator Dirksen. What you say in substance, Mr. Cook, is that 
vou recommend that the Government divest itself of its interest and 
let the litigants fight it out in court. 

Mr. Coox. Yes, subject, of course, to making the return on such 
a basis as would not permit the debtors to avoid their just debts. 

sut that would greatly accelerate the program. It would do justice 
and equity to American creditors. It would return the property to 
the Germans where it ought to go. It would facilitate I think our 
program in the foreign field. It would do nothing but good so far as 

r foreign relations are concerned. 

From every point of view it seems to me it is something that is long 
overdue. 

Senator Dirksen. Now, go to item No. 2 under the resolution, 
the administration of business enterprise and property under the act as 
concerns efficiency and financial solvene y. 

Mr. Cook. So far as I know, they have been efficiently administered. 
I would say, as Mr. Baynton has testified, that it is almost impossible 
for the Federal Government to properly administer a business. I 
think that the Government ought to get out of business which inci- 
dentally is another reason why these assets should be returned. 

I recall that while I was in the office that from time to time various 
questions would come up as to whether a partic ‘ular policy followed 
by 2 company or a particular contract was going to be regarded 
violative of the antitrust laws. I discovered from time to time that 
the question finally resolved itself into one, not as to whether it would 
be a violation of the antitrust laws, but where there would be contra- 
vention of some policy which somebody in the antitrust division, for 
example, thought was a policy which should be effectuated. 

While I found it a little difficult to understand, wh vy the business 
enterprises should be circumvented by policies having only the most 
remote connection with adjudicated legal principles, it nonetheless 
— to be necessary to conduct operations in that fashion. 

I do not think it was right: I do not think it should be done now, 
and generally speaking I think the company should be disposed of. 

I recognized the problem under section 9 and T think that can be 
and should be cured by legislation. 

Senator Dirksen. You would favor modification of section 9 of the 
Trading With the Enemy Act? 
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Mr. Cook. Very definitely, Senator. I think section 9 ought to be 
amended to permit the sale of the properties with the claimants hav- 
ing rights in the proceeds. 

Senator Dirksen. Now, have you some comment on the selection 
of personnel both in the APC Office and personnel that was selected 
to operate and manage in some cases and sits on boards of directors 
of these cor porations ¢ 

Mr. Coo. | made very few selections during my period. I found 
that the people who were in the enterprise when I came there were 
doing what I rewarded as a good job and I continued them. 


Senator Dirksen. If it was 200d business and is vood business for 
Government in the operation of plants that have a certain defense 
impact to go out and hire a company to manage that plant as they 
do in the case of atomic energy, let us say. or a shell loading plant, 
why would it not have been good policy to hire some company that 
was familiar with the industrial process to vo ahead and manage these 


properties we had taken over for fee and give them plenty of lati- 


tude and expect them to make good ¢ 

Mr. Cook. I certainly think that is a possibility, Senator. I believe 
that the individuals who were executives in these companies were 
competent businessmen, certainly for the most part, and they should 
have beel able to do a 700d job. 

Fundamentally. I think the problem is one of keeping the Govern- 
ment acting like a stockholder and not acting as the manager, and 
getting intelligent men to run these companies, but allow them to run 
them, not looking over their shoulder every 15 minutes and not cir- 
cumventing their activ ities W ith a lot of policies which were entirely 
extraneous to the operation of the companies. 

Senator Dirksen. I suppose you are familiar with the whole war 
claims setup and the covering of free funds into the war claims 
treasury for disbursement to soldiers who were given some special 
henefits under the law. 

Mr. Cook. That was a development which came after T left the 
Office, Senator. although I am familiar with the veneral outlines. 

Senator Dirksen. So you would have no first-hand comment. to 
make insofar as stewardship as Custodian ? 

Mr. Coox. Since the legislation came later I have had no experience 
with it. However, I would say this: I think that marrying the war 
claims fund to the avails from the liquidation of the assets is a kind 
of unnatural marriage. 

It seems to me what ought to be done is to have general funds 
appropriated to satisfy war claims and dispose of the avails from 
the liquidation of the assets seized, have those avails handled on some 
entirely different and unconnected basis, because there is no reason- 
able or normal connection in my judgment between the two. 

Senator Dirksen. Going back to your observation for the moment 
about returning the property, would you include therein restitution 
for the property that has already been liquidated and funds made 
available to the war claims fund or treasury ? 

Mr. Coox. Yes; I think the only way to do it on a fair and equitable 
basis is to treat all persons whose assets have been seized on a pare 
passu basis. That would contemplate that there would be an appro- 
priation to take care of past and future expenditures under the war 
claims fund and that the persons from whom assets were seized, sub- 
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ject perhaps only to some nominal administration fee, would be made 
whole. 

Otherwise, there would be, I think, a discrimination as between 
individuals which would have no rational basis. 

Senator Dirksen. In the light of your answer, if you had to modify 
or you had the job of making the recommendation with respect to the 
statute now on the books, would you go back to the philosophy of 
World War I which was mere custodials ship and return, or to the 
philosophy we now pursue of simply seizing and liquidating, which 
is a confiscatory approach ¢ 

Mr. Cook. Senator, you have touched on the periphery of what I 
regard as one of the real basic problems in this field. I will address 
myself to that. 

T believe that the Trading With the Enemy Act ought to be entirely 
rewritten. As you know, it was passed in a hurry-up fashion during 
the First World War. 

It was amended in a much more impetuous way at the onset of the 
Second World War, and it is like Joseph’s coat, it is a patchwork of 
many colors, 

You, lam sure, appreciate the fact that when once the Government 
gets hold of a piece of property it sticks to it like glue; it is almost 
impossible effectively to deal with it. 

When you have involved, as was in the case of the Alien Property 
operation, untold thousands of patents, and trade-marks, and interests 
in land and partnerships and business enterprises, and so on, the thing 
is re ally twice confounded. It sems to me that it is unnecessar y to con 
fiscate property, to actually take title. The basic theory of the Trading 
With the Enemy statute is one which will hinder your enemy in the 
greatest possible way, to prevent your enemy from realizing assets 
which he has in your country, and to take those resources away from 
him. It is just as easy to do that by blocking as it is by vesting and 
then you don’t get into all the problems of taking the title, dealing 
with the title, satisfying claims against it as a Government operation. 

Mr. Nairn. Mr. Cook, I would like to emphasize that point. In the 
freezing control you could effectuate our taking over enemy assets and 
keeping them out of enemy hands, but, as you say, that is no compli 
cation. We had a division of power between the Office of Alien 
Property and the Treasury for years, who, until 1945, froze a great 
many things in the form of bank accounts and cash, while the juris- 
diction of the Office of Alien P roperty lay only with business enter- 
prises. Later on that will become important to our discussion here 
today and I did want to make it clear that you felt that the actual 
vesting is compounding the felony and making it so difficult that it 
would be considered almost impossible to make the returns of these 
various enterprises you have designated. 

Mr. Cook. I would not want to use the phrase “compounding a 
felony” in administering the Federal statute, but I think I know what 
you mean, and I will agree with you, it made an unhappy thing some- 
what worse. 

Senator Dirksen. Mr. Cook, basically your notion about liquidating 
this whole activity is to restore the property that we still have. What 
about the debt claims? 

Mr. Coox. I think, as I testified, Senator, I would make the restora- 
tion subject to a legally enforcible commitment on the part of the 
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debtor to satisfy the claims of the creditor and I would have the 
creditor subject to the courts of this country so that if it isn’t worked 
out on an amicable commercial basis it would be adjudicated in our 
Federal courts. 

Senator Dirksen. What about all those little claims pending like 
those of the Yokohama Specie Bank and others? 

Mr. Coox. I am not familiar with the. details of those claims. 

Senator Dimksen. You recall many of those are for $5, $10, $25. 
They went in and they bought exchange in the Yokohama Specie Bank 
in California for transmittal to Japan so now all these little claims, 
many of which by the thousands are consolidated in single legal hands, 
are prese ney eee If you go through the normal process of 
publicizing, giving notice, finding the claimant, and all that sort of 
thing, in many cases t presume the expense involved would be 4 or 
5 times as much as the entire claim. It does carry out, of course, the 
basic concept of American jurisprudence, but what do reasonable men 
do under those circumstances ? 

Mr. Coox. I would follow the rule of reason, Senator. Just as I 
indicated I set a vesting limit when I came into office, because I thought 
it was a reasonable thing to do. There is no more reason for per- 
mitting a claims procedure to eat up all of the assets than there is for 
vesting assets which are going to be more than eaten up by the ex- 
penses of administration. 

Mr. Hayes. And if you knew in the instance the Senator has in 
mind that there were only a million and a half dollars available to pay 
an approximate $165 million dollars worth of claims, then as to the 
SO caihed specie bank claims you would certainly have the same con- 
clusion, wouldn’t you? 

Mr. Coox. I certainly would. 

Senator Dirksen. Have vou anything more to say to us about this, 

r have you some questions, Mr. Nairn? 

Mr N AIRN. Yes. Mr. ¢ Cook items 6 and 7, under the resolution we 
might say, relate to the administration of patents. We have had very 
little to say about patents in this investigation, but they are a very 
important part of the vested assets and I know that you had to deal 
with the patent policy in the Office of Alien Property. Did you feel 
that this policy was good business practice and that it resulted 
sound base management of the properties under your control ? 

Mr. Coox. There were two types of patents in the office. One was 
the so-called loose patent. Those were patents which were owned 
directly by the Government. 

Senator Dirksen. You mean by a foreign government ? 

Mr. Coox. No, sir: they had previous sly been owned by an enemy 
nation. They had been vested and the titles to the patents were in 
the Custodian on behalf of the United States Government. There 
was a second type of patent known as a captive patent. Those were 
patents which were Saeed bv a business enterprise, which enterprise 
was controlled by the Custodian through his stock ownership. I have 
no quarrel at all with the policy that was followed with respect to the 
so-called loose patents. They were licensed on a royalty-free non- 
exclusive basis in cases where there were no claims against. them. 
Where there were claims against them they were licensed on a reason- 
able rovalty basis. Where I did disagree with the policy followed 
in the Office was with respect to the so-called captive patents. 
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A policy had been formulated under which the controlled corpora 
tions were to be required to do certain things. First, the original pro- 
cedure was that they would be required to license the patents on a 
royalty-free nonexclusive basis. In other words, treat them the same 
as the so-called loose patents. That in effect was taking the patents 
away from the company and permitting it to use them but permitting 
the whole wide world to use them also. Finally, the policy became 
one of requiring the companies to license the patents on a so-called 
reasonable royalty basis, but I think you generally all recognize that 
there is a very substantial difference between licensing a patent on a 
reasonable royalty basis and licensing one on a compensatory basis, 
compensatory in the sense that the royalties received would make up 
for the loss in earnings which would result from the licensing of the 
patents. That policy was formulated on the basis that it was going 
to promote healthy competition in American industry in the language 
of item 6 of this resolution. I would not implement that policy when 
I was in the Office and I took the position that instead of having a 
single overall policy under which the captive patents were going to 
W illy-nilly be licensed, it was necessary instead, if it were going to be 
approached intelligently, to consider each patent individually and 
come to a conclusion as to whether the licensing of that patent was 
going to promote competition in the United States. 

One example, I used was this: General Aniline & Film Corp. had 
a division, Ansco. That was the photographie division of the com- 
pany. It had patents which were valuable patents. If those patents 
were taken out of General Aniline & Film and were licensed to every- 
bedy will-nilly, obviously the two great photographie film producing 
companies in the United States, Eastman and du Pont, would now have 
everything that Aniline had. Since Aniline was a little company in a 
great big industry, was that going to promote competition? Obvi- 
ously not, it was going to destroy competition, because Eastman and 
du Pont would now have everything that Aniline had. It would have 
no special situation in the industry at all. That is only one example. 
There were others. So that I disagreed with the policy which was 
proposed. I did not follow it. I disagree with it today. 

Mr. Nairn. One other question, Mr. Cook, which relates back to the 
equité able adjudic ation of claims. Do you feel that the Office of Alien 
Property has unnecessarily interpreted the statute in some cases and 
made a problem where none existed¢ TI call your attention to their 
determination that a person could be a dual national, American and a 
German, and therefore since he was a German he was not an American, 
he couldn’t get his return of his vested property ? 

Mr. Cook. Iam sure that the people who made those decisions made 
them in the greatest of good faith. I have known those people to be 
hardworking pub lic servants. I have known them to have done only 
those things which they regarded the statute « ‘ompelle d, but. as I said 
before, there can be reasonable differences of opinion about these things 
and in my opinion the policy with respect to a so-called dual na- 
tionality was completely uncalled for. 1 do not think that under 
American law there can be such a thing as a dual nationality. On 
ee basis of my familiarity with the cases I think I can say categor- 

cally that this country from the early history of the Republic has 
ia ted at all times any attempt on the part of any foreign country 
to claim jurisdiction over an American citizen on a basis involving 
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the dual nationality concept. I think that what happened was that 
those judgements were made and as a result of having made them 
they found their hands were tied and then after having tied their 
own hands it was necessary to run to Congress to get remedial legis- 
lation. I always thought it was unnecessary to have the statute 
amended in that regard. I alw: iys believed and believe today that 
there can be no such thing, so far as an American is concerned, as 
dual nationality, and I belawe that the key was lying on the desk in 
he Office of Alien Property. 

Mr. 7 \yes. In other words, you think that they always, at all times 
under the existing and the prior laws, had the authority to make those 
decisions one way 0 r the other? 

Mr. Coox. Prtcistly, and I think that the right decisions were to 
conclude that so far as an American was concerned the concept of 
dual nationality was erroneous. 

Mr. Natrn. Did you think that the rights of an American should 
be determined under an American law or foreign law 4 

Mr. Cook. I think, of course, Mr. Counsel, they ought to be deter 
mined under American law. 

Mr. Narrn. Are you aware that the Office of Alien Property makes 
these determinations under foreign law in these cases ? 

Mr. Coox. Iam and I think I feel the same way that I sense you 
feel about it. I think it is wrong. I think it is without any proper 
legal foundation. 

Senator Dirksen. Mr. Cook, the upshot of this matter is that in 
your considered judgment when we arrive at the year 2,000 and the 
highlights of World War II will very certainly become history for 
the information of youngsters in school and others, we may still be 
fussing with the disposition of alien assets under the present situation 
and under the present statute unless there is a radical modification of 
met hods, procedures, and of exist ing law ¢ 

Mr. Cook. Senator, there is a little library in a little town in south- 
ern Michigan, Ann Arbor, which has this inscription over its door- 
way. ‘The inscription is “In darkness lives the people which knows 
its annals not.” Now, 36 years following World War I there still are 
assets confiscated during that war being administered by the Office of 
\lien Property. I think that we should learn from that history. I 
think it is certain that unless something radical as you have indicated 
is done in this field there will be activity by government people for 
the next 50 years or more. 

Senator Dirksen. Did you ever hear that story of the wet-paint 
sentry, Mr. Cook. They say that long ago one of the queens of Eng- 
land swept down a staircase which had been freshly painted and her 
ermine robe touched the paint and she became highly indignant and 
said, “I want a sentry to stand at this point in the stairway to see that 
that doesn’t happen again.” And 40 years later the sentry was still 
there and he didn’t know why he was there nor did anybody else. 
Maybe that’s the fix we are in right now. 

We thank you, sir, for your observations and for your kindness in 
coming before the committee this morning to help us round out this 
matter in the hope that we can make some constructive suggestion 
which will foreclose the mistakes of the past and put this on a solid 
basis and get the Federal Government out of this business at a reason- 
ably early date if possible. 
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Mr. Coox. Thank you for your courtesy, Mr. Chairman. 

Senator Dirksen. We thank you, sir. 

Is Mr. Marham here? 

Mr. Markham, we can begin at once. Suppose you identify yourself 
for the record, Mr. Markham, first of all. 


STATEMENT OF JAMES E. MARKHAM, FORMER ALIEN 
PROPERTY CUSTODIAN 


Mr. MarkHam. My name is James E. Markham. I am living at 
7609 Morningside Drive, Washington, D. C. I have an office in the 
Shoreham Building practicing law in the city of Washington and 
elsewhere. 

Senator Dirksen. Mr. Markham, were you identified with Govern- 
ment before you became Alien Property Custodian ¢ 

Mr. Marxuam. Yes. I came to Washington in May of 1933 and I 
was attorney in the Office of the Comptroller of the Currency in the 
work of reorganizing the banks right after the bank holiday. Subse- 
quently I went with the Federal Deposit Insurance Corporation when 
it was organized in September of 1933 and I remained with the 
Federal Deposit Insurance Corporation up to the time that the Office of 
Alien Property Custodian was organized. The Office of Alien Prop- 
erty Custodian was established by Executive order of the President 
in March, I believe, of 1942 and at the beginning of its establishment 
I was the Deputy Alien Property Cus todian. 

Senator Dirksen. Who was the Custodian at that time? 

Mr. Markuam. Leo T. Crowley, who was also chairman of the 
Board of Directors of the Federal Deposit Insurance Corporation. 
I remained as Deputy Alien Property Custodian until March 22, I 
believe, of 1944, at which time Mr. Crowley resigned to take up other 
duties in the Government and I was appointed Alien Property Cus- 
todian. 

Senator Dirksen. By that Executive order it was made an agency 
in the Treasury / 

Mr. Markuam. No, it was an independent agency. 

Senator Dirksen. Completely dineiehd from the Treasury! 

Mr. MarkuaAm. From the Treasury and completely ee from 
the Justice Department. It was an independent agency. 

I remained as Alien Property Custodian until October 15, 1946, at 
which time under the reorganiaztion bill the then President abolished 
the Office as such and its activities were transferred to the Department 
of Justice. 

Senator Dirksen. So you served variously then as Deputy Custodi- 
an and you succeeded Mr. Crowley as the Custodian ? 

Mr. Markuam. That is right. During all that period it was an 
independent agency. 

Senator Dirksen. So actually how long were you identified with 
the Office in terms of years and months ¢ 

Mr. Markuam. From March of 1942 until October of 1946, so it 
is about 414 years. 

Senator Dirksen. Perhaps at the outset you may want to comment 
on this. 

Mr. MarknaM. I might make an observation if I may in the light 
of your question about being a branch of the Treasury Department. 
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The observation is this: The War Powers Act under which we were 
organized provided that the President should have powers that were 
theretofore exercised by the Office of Alien Prope rty Custodi: an and 
the division of powers was est tblished in respect to alien property, 


enemy property, and I will use the word “alien,” because it is a broader 
concept and in ae property of Americans living in the overrun 
countries. The » esponstb lity was div ided between the Treasury and 
the Ahen P rop erty Custodian. 

Broadly, the responsibility of the Treasury was to maintain their 
freezing controls which had been in existence for 2 years I think. I 
think they were in existence since 1939, at the time of the overrunning 


of the low countries. The Treasury had the responsibility in respect 
to bank accounts, bullion, transfers of money, and the responsibility 
of the Alien Property Custodian was limited to material, tangible 
property, in this country. There was a sort of broad determination 
that those things that needed someone to supervise, watch over, and 
1 the 





take care of, the dvnamic property, as we called it, would be wit 
Alien Property Custodian, and those properties which for the then 
purposes were said to be just blocking, was the job of the Treasury. 
With that general division the Alien Property Custodian proceeded 
to take over and enter upon the responsibilities with respect to the 
tangible property. 


Senator Dirksen. In the pursuit of this general investigation 
natur: ally back PTO ind comes into mh na. : reeall, ha modest way at 
least, and more so, of course, because of my identity with the hear- 
ings that we have had, that in days of W orld War I we pursued a con 
cept of custe dia ship o1 property so that the enemy could not use it 
in pursuit of its military design and when the thing was over to re 
store that property, at least within reason. That was one concept 


that time. When we came on to World War II we moved into a wholly 
different field. I was in the House of Representatives | suppose at 
the time that this statute was ame nded, but obvious ly evel vbody was 
busy with his own devices. I was on the House Appropriations Com 
mittee and I think I served as mayor of the District of Columbia for a 
time on the District of Columbia Committee, SO manifestly you do 
not get a chance always to follow through as carefully all legislation 
that comes before Congress and its every umplication. It does appear 
that somewhere along the line the statute was modified and there came 
into being then a wholly different concept about the treatment of the 
property of alien ee and alien nationalities. That concept was to 
take it, to vest it, to sell it, and probably to commingle the funds either 
in the Treasury or to turn them over to a special agency like the War 
Claims Commission. 

Precisely how that came about I do not know. Certainly there had 
to be the authorship of this new concept somewhere along the line. 
Obviously this legislation was recommended to the Congress by the 
executive branch, or by somebody in the executive branch. In the 
course of this investigation some documents have come into the 
possession of the committee, the staff had conversations with a good 
many people, and I think we ought to pursue it a little because it could 
have a bearing upon the future. I think we have to get on durable 
ground somewhere along the line, so at this point T think perhaps 
Mr. Hayes wants to pick up with that background and pursue it some- 
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what, because I have an idea that good student that you are, and good 
lawyer that you are, and having been long identified with this activity 
both as Deputy Custodian and as Custodian, probably you can give 
us some light on some of these things. 

Mr. Marxuam. | looked through some of these reports and | find 
here a statement along the lines that you have suggested, as to what 
the purpose of taking this property was, and what the ultimate deter- 
mination was going to be, and I have it here if it is now appropriate 
to call it to your attention. 

Senator Dirksen. Fine. 

Mr. Marxnam. I have it headed under “Wartime ‘objectives and 
“Postwar objectives,” and it might be interesting at this time. 

Senator Dirksen. This is from the Custodian’s report, I take it? 

Mr. Marxuam. This is the report that was addressed to President 
‘Truman, although it purports to be for the fiscal year ending June 19-44. 
Obviously it was transmitted after the death of the late President 
Roosevelt. I will just call it to your attention. You might want to 
read it, or maybe you want me to read it. 

Senator Dirxsen. I think it might be informative to just read it 
into the record. This is the report of the Alien Property Custodian 
for fiscal year 1944 ¢ 

Mr. Markuam. June 1944, and Iam reading from page 4. This is 
captioned “Wartime and Postwar Objective.” It reads as follows: 

There are two main types of possible objectives of the control of enemy prop- 
erty in the United States in the time of war: Wartime objectives, which include 
the exploitation to the full of all enemy property in this country in the interest 
of the United States for the duration of the war, and postwar objectives, which 
involve the disposition of this property or its proceeds after the war. The war- 
time objectives are of immediate relevance to the Office of Alien Property Cus 
odian. Their attainment bas been the goal of this Office since its establishment 
Property has been brought under the control of the Custodian, managed, and 
disposed of, always in an endeavor to make the maximum contribution to the 
prosecution of the war. A more detailed discussion of the wartime objectives 
eccurs in the annual report preceding this. The postwar objectives involve an 
undecided question of national policy, which is within the competence of the 
Congress and not of the Custodian. After the last war the hulk of the proceeds 
of the sale of the property which was seized by the then Alien Property Custodian 
was returned to its former owners. This precedent conceivably might be fol- 
lowed. There is also the possibility that the property or its proceeds will be 
retained. Legislation has already been introduced into Congress by various 
Members of both Houses proposing that the property vested from nationalities 
of enemy countries by the present Custodian should not be returned. Although 
the issue is not one for him to decide the Custodian had to reckon with both 
possibilities. 

Then it goes on to other matters. However, that is the background 
during the time that the war was just over as to what the objectiv es 
were, 

Senator Dirksen. It is a very proper statement because the Custo- 
dian says it is a question of policy for the Congress to determine. 

Mr. Marxuam. Exactly. 

Senator Dirksen. Mr. Hayes. 

Mr. Hayes. Mr. Markham, this report which you have just read was 
prepared while you were either the Deputy or the Director of the 
Office of Alien Property Custodian ? 

Mr. MarkuaM. That is correct. 

Mr. Hayes. Did you in the course of the year 1945 have any nego- 
tiations with the Treasury Department on this subject to which you 
have just referred ? 
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Mr. Marknam. Yes. My recollection was refreshed last Saturday 
by members of your staff who brought to my attention some corre- 
spondence and although I haven't seen all of it, I have seen enough 
to sort of recollect in a general way that we had made some inquiry ‘of 
the then Secretar V of the’ [reasur V5 suggesting that all of this property 
should be put into one pot, that it was a little foolish administr atively 
to have this constant question of who has jurisdiction over what, and 
taking up an awful lot of people’s time when whatever is going to be 
done is a matter that Congress has to decide and in order to act intelli- 
gently on the matter all of the property which they had frozen and 
ke ‘pt under their control ought to be turned over to the Alien P roperty 
Custodian. 

Asan illustration. a man might have a small business, worth $10,000 
or $20,000. That is all he had—a German—we take it. Another Ger- 
man might have a million dollars in the bank and his property wasn’t 
taken at all, so there was an unequitable situation which arose from the 
very nature of that sort of thing. So we made an effort to get this 
problem in one situation so that it could be dealt with properly. The 
letter that was called to my attention was that letter of January 1945. 

Mr. Hayrs. I hand you the photostatie copy of a letter dated Janu 
ary 10, 1945, which appears to have your name at the bottom of it. 
ls that the letter to which you refer ? 

Mr. Marxram. I have no independent recollection of this letter, 
but I don’t doubt that it is what it purports to be. 

Mr. Hayes. If the Senator desires I can have a witness here and 
establish that each of these have been obtained officially from the 
Treasury Department through its General Counsel and that each 
of these photostatic cop les 1S an exact copy of a letter or of a file which 
is now in the Office of the Treasury Department. 

Senator Dirksen. It would require no further verification, it seems 
to me, as to the authenticity of the documents from which these photo 
tats have been made. Then, I think, Mr. Markham, you may iden- 
tify _ as exhibit C, a letter from you addressed to somebody in 
the Tr sury Department. 

(The an ument re fe rred to was marked ‘ ‘Ee xhi bit cy and filed for 
the record. ) 

Mr. MarKHAmM. This isa copy of a letter. 

Senator Dimxsen. That is right, a copy. 

Mr. Marknam. My signature is not here. My name is typed in. 

Senatoi a N. Ider tify the date for the record. 

Mr. MarknHa This is : a copy of a letter dated January 10, 1945 on 
the stationery of the Office of Alien Property Custodian, Ww ashington, 
D. C., addressed to Hon. He nry Morgenthau, Jr., Secretary of the 
Treasury, Washington, D. C., and is as follows: F 

Dear Mr. Secrerary: At a recent conference between representatives of your 
Department, the Department of State and my Office, discussion was had of the 
pending problems surrounding the unblocking of frozen French assets. At that 
onference T understand it was indicated that the Foreign Funds Control repre 
sentatives did not believe that the appropriate time had as yet arrived for dis 
cussion of the action to be taken with respect to the frozen assets of enemy 
nationals 

As a result of studies by this Office, including attention to the historical phases 

e treatment of enemy property and to the current problems of American and 
friendly alien creditors against enemy nationals, as well as other claims of non 
enemies, it is my considered judgment that the national interest may best be 
served by vesting of all strictly enemy assets by the Alien Property Custodian 
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In view of the progress of the war in Europe and the prospective review by 
the Congress of related problems, I believe the matter is one of substantial 
urgency, I should therefore greatly appreciate your early consideration of this 
suggestion and an opportunity to discuss it with you in the near future, in antici- 
pation of calling the matter to the attention of the President. 

Sincerely yours, 
(Signed) James E. Markham, 
James E, MARKHAM, 
Alien Property Custodian. 

Senator Dirksen. That was sort of in the nature of a preliminary 
letter advising that you had a point of view with respect to the control 
and the vesting of property and assets, and you were bringing it to the 
attention of the Treasury Department on the theor y that there might 
have been a contrary or a divergent view in the Treasury Department 
at the time? 

Mr. Marxuam. That may be so. There was a problem that had 
arisen. 

Senator Dirksen. It was designed of course so some consolidated 
viewpoint and consolidated approach could be worked out between 
these agencies of Government ? 

Mr. MarkHam. Yes. 

Senator Dirksen. That is the State Department, Treasury, and the 
Office of Alien Property Custodian. 

Now, Mr. Hayes has here a subsequent letter. 

Mr. Hayes. There were various letters between you, meaning your 
Office, and the Treasury Department, and various meetings held there- 
after with relation to the subject matter contained in your letter 
which you just read into the record, is that right? 

Mr. Markxuam. I gather that is true, yes. 

Mr. Hayes. You had an individual associated with you whose name 
was McNamara, didn’t you? 

Mr. Markuam. He was my deputy at that time. 

Mr. Hayes. I hand you a letter dated January 16, which I shall ask 
the reporter to place in the record verbatim, as exhibit E but I don’t 
ask you to take the time of the Senator to read it. Is that a reply to 
your letter of January 10? 

Mr. Marxuam. That appears to be and I think it was. 

Senator Dirksen. Suppose we identify that as exhibit B for the 
record, and that seems to be a copy of your letter. 

Mr. Marxuam. It refers to my letter to the Secretary and it’s a 
letter from the Secretary to me. 

Senator Dirksen. That is right. 

(The document referred to was marked “Exhibit E” and filed for the 
record. ) 

Mr. Hayes. If I may, Mr. Markham, I will read a paragraph o1 
two from a memorandum which I am going to hand you, too, which 
I shall ask the reporter to make exhibit D, purporting to be and 
actually a photostatic copy of the records of the Treasury Department. 
The subject is “Vesting of Enemy Assets.” 

(The document referred to was marked “Exhibit D” and filed for 
the record.) 

This is dated January 15, 1945, “Memorandum for the Files, Vest- 
ing of Enemy Assets.” 

It says: 


A meeting was held in Mr. White’s office on January 13, 1945, to discuss a 
proposal made by the Alien Property Custodian in his letter of January 10, 1945, 
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that all enemy assets in the United States be vested by the Alien Property 
Custodian. Participants were Col. Bernard Bernstein and Messrs. White, Lux- 
ford, Dubois, Taylor, Glasser, Schmidt, Arnold, and Richards. 


Now I skip to the third paragraph. 


It was agreed that the United States Government should, as soon as possible, 
eliminate completely all German interest in property in the United States by 
an effective and vigorous vesting program. 

Will you examine that and has that been called to your attention in 
the last ee ge 3 days? 

Mr. Markuam. That was called to my attention last Saturday. 

Mr. Hayes. Do you know who some of the individuals are that are 
named there ? 

Mr. Markuam. I assume that Mr. White is one whose name has 
been in the news the last few days. I imagine that is the same fellow. 

Senator Dmxksen. That would be Mr. Harry Dexter White, now 
deceased ? 

Mr. Markuam. I met Mr. White once in my life. He was at a 
meeting which I attended. The time and substance or where the 
meeting was, I have no recollection. In fact. when his name came 
out in the papers sometime ago I just sort of identified him in my mind 
as the White who was at a meeting one time which I attended. 

This is a memorandum of the Treasury Department. I never got 
a copy of it. As I understand it, it is a memorandum of their con- 
ference among themselves. This memo has been called to my atten- 
tion. 

Mr. Hayes. These are all records which have been presented to 
you as having been obtained by the members of staff of this committee 
from the Treasury Department ? 

Mr. Marxuam. That is right. 

Mr. Hayes. I hand you another photostatic copy which I will ask 
the reporter to mark “Exhibit M” and which I desire that the reporter 
place in exactitude in the record, but I refer to you, Mr. Markham, 
particularly the paragraphs 2 and 3 on page 3 of exhibit M. 

(The document referred to was marked “Exhibit M” and filed for 
the record. ) 

Mr. Hayes. Before I do so, did you know a man by the name of V. 
Frank Coe connected with the Treasury Department ’ 

Mr. Marxuam. I know a man by the name of Frank Coe, if that’s 
the same one. I identify him as being connected with the Foreign 
Economic Administration. I think I have seen him 3 or 4 times. 

Senator Dirksen. Mr. Hayes, I would suggest you identify that 
just a little bit better. 

Mr. Hayes. Exhibit M, March 9, 1945, Memoradum for the Files, 
Re: Conference with representatives of Alien Property Custodian 
and Department of Justice concerning vesting, on March 8, 1945. 
Those present for the Treasury were Messrs. Coe, Aarons, Alk, Arn- 
old, Day, Friedman, Glasser ‘Richards, Saxon, Mrs. Gold: for Jus- 
tice: Messrs. Jones and Parker; for Alien ee Custodian : 
Messrs. McNamara, Creighton, and Cutler. Mr. McNamara was your 
assistant ? 

Mr. Marxuam. He was my deputy. 

Mr. Hayes. As to the language to which I have referred on page 
3 of exhibit D, will you read that language into the record please / 
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Mr. Marxuam (reading) : 


Mr. Coe then said that the Treasury wishes to cover proceeds of vested prop- 
erty into the miscellaneous receipts of the Treasury. This observation met seri- 
ous question. Mr. Cutler— 


Mr. Cutler was a member of my legal staff— 


felt that perhaps Congress would want to credit the payments on reparations 
and Mr. McNamara said that the view was contrary to Professor Borchard’s 
arguments against nonconfiscation. He continued that the question had been 
much discussed in the Custodian’s Oflice and that no decision had been reached. 
Mr. Aarons stated that the Treasury strongly inclines to think that the proceeds 
of vesting should redound to the benefits of general taxpayers and should not 
be returned or devoted to creditors. When the representatives of the Custodian 
expostulated that the time had not yet arrived for decisions on such matters, 
Mr. Alk took issue, saying that in his opinion the Custodian and the Treasury 
have an obligation to formulate and recommend a program to Congress at the 
earliest opportunity. In response to Mr. Alk’s inquiry whether legislation would 
be needed to turn proceeds into the general funds, Mr. McNamara said ‘‘Yes” 
and Mr. Jones expressed the opinion that the outcome depended on whether 
section 12 of the Trading With the Enemy Act is applicable. Mr. McNamara 
said that in any event he would hestitate to recommend to the Custodian that 
proceeds be covered into the general funds. 

Thereupon, Mr. Glasser inquired what might be the benefit of vesting such 
liquid assets as bank deposits. Mr. Cutler said that it was advantageous to get 
title in the United States as soon as possible because whatever action Congress 
may wish to take will be facilitated. He felt that it was particularly important 
to act before the end of the war, for vesting afterward, even by congressional di- 
rection, might present some difficulties. Mr. Alk strongly doubted that the labor 
of vesting would be worthwhile if the only purpose was to hold assets in spe- 
cial accounts until Congress acted. Mr. Cutler said that vesting would un- 
questionably facilitate congressional action, while the turning of the proceeds 
into the general funds had little significance since Congress could always ap- 
propriate moneys for the relief of former German and Japanese owners. Mr. 
McNamara agreed, stating further that placing proceeds in special deposit ac- 
counts does not deprive the United States of the use of the funds pending final 
decision. Messrs. Coe and Friedman strongly expressed the opinion that ap- 
propriation of general funds is less likely than the mere return of special de- 
posit accounts. Mr. Coe said that the Treasury had strong opinions on the 
matter and he wondered whether the Custodian could not join in our views. 
Mr. McNamara promised to take the matter up with the Custodian. 


Mr. Hayes. I am going to ask Mr. Nairn, my associate counsel, if 
he won’t interrogate you with relation to who Mr. Frank Coe is and 
what the records show with relation to that individual. 

Mr. Nairn. These documents, which were obtained from the Treas- 
ury and which I discussed with you on Saturday at some length, es- 
tablish the fact that the discussions in Treasury with regard to a 
policy of confiscation emanated from the office of Mr. White, as indi- 
‘ated in exhibit D which was introduced in the record that says, “At 
a meeting held in Mr. White’s office * * * to discuss the proposal made 
by you,” Mr. Markham; is that right? 

Mr. Marxuam. That is what it purports to be. I wasn’t there. 

Mr. Nairn. That is right. I don’t think we need to continue to 
say purports to be if we will accept the fact that these are—— 

Mr. Marxuam. The fact is that there purports to be a meeting. I 
assume that that happened, because those documents say there was a 
meeting at that time. 

Mr. Nairn. The documents indicate that there was a meeting in 
Mr. White’s office. 

Mr. Marxuam. That is right. 

Mr. Naren. The documents further indicate that Mr. Frank Coe 
was a primary factor through these negotiations with your office to 
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determine whether certain powers of the Treasury should be dele- 
gated to your office. They also indicate that Mr. Harold Glasser 


was a principal participant in these discussions. 

Senator Dirksen. Did you know Mr. Coe, by the way ‘ 

Mr. Markuam. I knew Mr. Coe, but I never identified him with 
the Foreign Funds Control. It seems to me I knew him later when 
he was with the Foreign Economic Administration. I didn’t know 
Glasser. 

Mr. Nairn. I would like to identify for the record the individuals 
concerned. Harry Dexter White was the Assistant Secretary of the 
Treasury at the time. 

Senator Dirksen. Let me ask at this point, you are of the opinion 
that the Mr. White referred to here was Mr. Harry Dexter White? 

Mr. Markuam. That ismy assumption. I never knew of any other 
Mr. White. 

Mr. Hayes. You did know Mr. White over in the Treasury Depart- 
ment, that there was one there ¢ 

Mr. Markxuam. I know now that there was one. I knew there was 
a White there; yes. 

Mr. Hayes. And these documents from the Treasury Department 
that refer to Mr. White and the meeting in Mr. White's office refer 
to the same Harry Dexter White that we have been reading about in 
the newspaper; did you know that 

Mr. Markxuam. There is no question in my mind but that it is the 
same one, 

Mr. Nairn. I would like to identify Harold Glasser. In the Sen- 
ate Judiciary Committee Report on Interlocking Subversion in = 
ernment Departments, published July 30, 1953, page 6, we find a pars 
graph entitled “Some Case Histories.” 


The Nixon memorandum made reference te Harold Glasser in 1945. It read: 

“Bentley advised that members of this group had told her that Hiss, of the 
State Department, had taken Harold Glasser, of the Treasury Department, and 
2 or 3 others and had turned them over to direct control by the Soviet repre- 
sentatives in this country.” 

When Miss Bentley appeared before the subcommittee in 1951 and 1952, she 
testified in greater detail about Glasser. 

“Miss BENTLEY. In 1944 I took a group of people I called the Perlo group. * * * 
One of the members of this group was a Mr. Harold Glasser in the Treasury. 
In the process of checking everyone's past, I found that Mr. Glasser had, at 
one time, been pulled out of that particular group and had been turned over to 
a person whom both Mr. Perlo and Charles Kramer refused to tell me who it 
was, except that he was working for the Russians, and later they broke down 
and told me it was Alger Hiss.” 

Whittaker Chambers has also testified under oath that he had met Harold 
Glasser. 

In his book, Witness, published in 1952, Chambers writes: “Harry Dexter 
White was the least productive of the four original sources in the Treasury. 
Through George Silverman, he turned over material regularly, but not in great 
quantity. White was not subject to discipline. I went to J. Peters who was in 
Washington constantly from 1937 and whom I also saw regularly in New York. 
I explained the problem to him and asked for a Communist in the Treasury 
who could control White. Peters suggested Dr. Harold Glasser, who certainly 
seemed an ideal man for the purpose since he was White’s assistant, one of 
several Communists whom White himself had guided into the Treasury 
Department. Peters released Dr. Glasser from the American Communist under- 
ground and lent him to the Soviet underground. Glasser soon convinced me 
that White was turning over everything of importance that came into his 
hands. Having established that fact, I broke off relations with Dr. Glasser.” 

Glasser was subpenaed by the subcommittee on April 14, 1953, and invoked 
his privilege against self-incrimination when asked about all of this evidence 
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and information. He also refused under privilege to tell the subcommittee the 
circumstances surrounding his Government assignments within the United 
States or abroad. 

The record goes on to show his various Government assignments. 
It says that “in 1944 the Treasury sent him to Italy to make a study 
and develop a program for fighting inflation in civilian liberated 
areas.” see 

On page 7 of the same document is a case history of V-i-r-g-1-n-1-u-s 
Frank Coe. 

The Berle memorandum of 1939 contains the names of Frank Coe and his 
brother, Charles (Bob) Coe. In 1948 Miss Bentley publicly brought forth in 
testimony that Frank Coe was a member of her espionage ring. Yet, when the 
subcommittee subpenaed Coe in December 1952, he held the position of Secretary 
of the International Monetary Fund at $20,000 a year. Virginius Frank Coe 
first worked for the United States Government in 1934. 

I will omit the detailed description of his various positions. 

Coe refused to answer, on the ground that the answers might incriminate him, 
all questions as to whether he was a Communist, whether he had engaged in 
subversive activities, or whether he was presently a member of a Soviet es- 
pionage ring. He refused for the same reason to say whether he was a member 
of an espionage ring while technical secretary of the Bretton Woods Confer- 
ence, whether he ever had had access to confidential Government information 
or security information, whether he had been associated with the Institute of 
Pacific Relations, or with individuals named on a long list of people associated 
with the organization. 

Mr. Hayes, I think at this time it might be appropriate to read 
into the record what Miss Bentley had to say with regard to this 
Treasury plan which is developed in these documents, so that with 
that background we might better understand what these documents 
reveal. 

Mr. Hayes. In order that you might have, and that the record 
might show, the names and the background of the individuals with 
whom your Office of Alien Property was dealing in these negotiations, 
I ask Mr. Nairn to read from the Senate committee report, identified 
with the page and so forth, matters which have to do with identifying 
these individuals concerning whom we are asking Mr. Markham. 

Senator Dirksen. Mr. Markham, just to keep the thing always on 
even keel and preserve a certain relevancy in the proceedings, as I 
indicated before, there was a change of policy and there was a change 
of concept from custodianship to confiscation of alien property. 
Somewhere along the line somebody had impressed himself upon that 
idea, had it submitted to Congress, and had it enacted into law. It 
is a matter of some interest, I think, if—and I say “if’—there were 
people who are alleged now in various reports by congressional com- 
mittees to have had a subversive attitude toward this country. They 
are alleged to have been part of an apparatus, and perhaps they are 
the ones whose notions ultimately prevailed in this whole change of 
concept. I think that keys the thing and I want to have it just as 
fair and impartial as possible. I think that will give you a good idea 
then what is involved here. 

Mr. Markxuam. May I interrupt a moment ? 

Senator Dirksen. Yes. 

Mr. Marxuam. I think in one of these reports I have stated a series 
of suggestions that had been made and it may well be appropriate 
sometime to refer to these series of proposals that have been i and 


which are contained in a report for the fiscal year ending June 1945. 
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Senator Dirksen. Those are your suggestions / 

Mr. Marxnam. They are my statements as to what the various 
proposals are by various groups, the various suggestions that were 
mi: ide. 

Senator Dirksen. I think very properly it ought to be in the record. 

Mr. Marknam. Could I read it right now? 

senator DirxKsEN. All right. I le ntify it for the record and then 
suppose you read it into the record. 

Mr. Markuam. Senator, I would like to call your attention to page 
15 of the Annual Report of the Office of Alien P roperty Custodian, 
fiscal year ending June 1945, which states as follows: 


PROPOSALS FOR ULTIMATE DISPOSITION OF GERMAN AND JAPANESE PROPERTY 


Until Congress makes its determination, the cash proceeds and income of 
vested property remain in special ac ounts in the United States Treasury. In 
the meantime, many suggestions concerning the final disposal of the funds 
derived from property vested from Germans and Japanese are being made in 
the press, in public speech, in discussion groups, and elsewhere. There is no 
consensus among interested groups, international lawyers, legislators, and other 
on the course to follow. 

One school of international lawyers rigidly holds to the view that all private 
enemy property should be returned to its owners, on the theory that under in- 
ternational law such property is inviolable—a view approved by a committee of 
the chamber of commerce of the United States. Other international lawyers 
are convinced that no such rule of international law exists; they favor con- 
fiscation of private enemy property for whatever purpose Congress may decide. 

According to another widely endorsed plan the proceeds of vested enemy 
property should be withheld for use in paying claims of American citizens 
against governments and nationals of enemy countries. There is historical prece- 
dent for such a program in the settlement following World War I, particularly 
in provisions contained in the Treaty of Berlin and the Settlement of War Claims 
Act of 1928. Some proposals along these lines include all claims against 
enemy nationals, other proposals are confined to war damage claims as the 
basis of compensation to American citizens. 

Others advocate that in the use of vested enemy funds the claims of the United 
States Government—for example, for shipping losses due to enemy action—be 
given priority over the private claims of American citizens. 

The Subcommittee on War Mobilization of the Senate Military Affairs Com- 
mittee has recommended that seized enemy property be sold and the proceeds 
revert to the General Treasury to meet part of our war costs. Other sugges- 
tions have been that the proceeds be placed in the Treasury to help reduce the 
public debt; that they be turned over to UNRRA for relief and rehabilitation 
needs; that they be used for purposes of education in the United States or for 
public-health improvement throughout the world; that they be distributed to 
victims of fascism and nazism: and that they be used for United States war 
veterans in general or for disabled war veterans in particular. The proposal 
has also been made that the United Nations pool their proceeds from the sale 
of seized enemy property and by agreement distribute the funds among the coun- 
tries in proportion to their claims for war damages. 

It is doubtful that all these proposals will be seriously considered when 
Congress decides on the ultimate disposition of enemy property. Thus far bills 
have been introduced in Congress covering two of the proposals: (1) Payment 
of private American claims against governments and nationals of enemy 
countries, including claims for war damages, and (2) payment of the debt claims 
of American creditors against the former owners’ vested property. Insofar as 
the latter proposal is concerned the Office holds the view that American creditors 
of a person whose property was vested have a moral right to payment. If the 
Office had not vested the American assets of the debtor, the creditor could 
have collected by attaching these assets. The Office believes that American 
creditors who have claims against persons whose property has been vested should 
be paid on an equitable basis, to the extent that the vested assets of the debtor 
permit. Such payments would probably require only a small portion of the 
total proceeds from the sale and liquidation of vested property. 
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Senator Dirksen. You might, I think, also read the footnote into 
your statement. 

Mr. Marxuam (reading) : 

A bill (H. R. 5089) authorizing the Office to pay debt claims of American 
creditors was introduced in the House of Representatives by Representative 
Sumners of Texas on December 20, 1945, and referred to the Committee on the 
Judiciary. 

In fact I prepared that bill for him. 

Mr. Nairn. I think it would be appropriate at this time to add, after 
Mr. Markham’s reading in the record the Office of Alien Property re- 
port which made reference to international lawyers pro.and con and 
their views on confiscation, the position of the American Bar Associa- 
tion which perhaps is recognized more readily by people in this country 
than various and sundry international lawyers. I quote from the 
1948 American Bar Association report : 

Confiscation is contrary to the principles of law. It is contrary to our con- 
stitutional law principles and to the principles of international law. When the 
reign of law for which we are fighting returns parties injured by confiscation 
may be expected to seek just redress and a just administration of law may be 
expected to award such redress. It has been so in the past and if the basic 
traditional concepts of justice have any meaning it will be so again. 

I would like to return to page 30 of the Interlocking Subversion in 
Government Departments, report of the Jenner committee : 

White was also chief architect of the International Monetary Fund as well as 
its first United States executive director. Miss Bentley gave the subcommittee 
an extraordinarily revealing glimpse of how White's hands played with the inner 
levers of American policy. 

“Miss BENTLEY. No; the only Morgenthau plan I knew anything about was 
the German one. 

“Senator EASTLAND. Did you know who drew that plan? 

“Miss BENTLEY. Due to Mr. White’s influence, to push the devastation of 
Germany because that was what the Russians wanted. 

“Senator Frrcuson, That was what the Communists wanted? 

“Miss BENTLEY. Definitely Moscow wanted them completely razed because 
then they would be of no help to the allies. 

“Mr. Morris. You say that Harry Dexter White worked on that? 

“Miss BENTLEY. And on our instructions he pushed hard.” 

These documents are obviously too long to introduce by reading 
them completely into the record. I think that I will pass them to Mr. 
Hayes and we can read some parts which would show—and I think 
it is necessary for me to make this statement in order to clarify a very 
complicated issue which I have discussed with Mr. Markham—that 
there was a group in the Treasury Department who, acting upon Mr. 
Markham’s request that the Treasury relinquish its freezing control to 
Alien Property seized upon his recommendation as a vehicle to force 
the policy of confiscation into American politics. With the back- 
ground that we have read you can draw your own conclusions. Each 
one of these memorandums which were circulated among these indi- 
viduals in the Treasury Department were not available to Mr. Mark- 
ham. Is that so, Mr. Markham? 

Mr. Marxuam. That is correct. 

Mr. Nairn. So you had no knowledge of what their ulterior motives, 
if any, may have been in dealing with you upon a request to relinquish 
control over currency and bank accounts? 

Mr. Marxuam. Any ulterior motive on their part never occurred 
to me. 
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Mr. Hayes. You always took the position, didn’t you, that these 
things should be determined by the Congress of the United States? 

Mr. Markuam. Exactly. In every report I have said that. 

Mr. Hayes. And the position evidenced by some of the representa- 
tives of the Treasury Department was that before they would re- 
linquish this control, which they then had in their hands, to you in 
the Office of Alien Property Custodian, they would insist upon an 
agreement between you and the State Department and themselves that 
there should be a policy of no return of this property; isn’t that true? 

Mr. Markuam. That is correct. 

Mr. Nairn. I would like to identify for the record as exhibit N 
document dated March 20, 1945, entitled “Memorandum for the Files. 
Re: Meeting on Vesting with J. W. Cutler, Office of the Alien Property 
Custodian.” 

Senator Dirksen. May I at this point say that in every case the 
committee should be very careful in using context not to do violence 
to any other part of the document and that where it would appear that 
there might be some doubt about it, then the entire document should 
be submitted. It can be made a part of the appendix, but the whole 
document should in every case be made available to one who examines 
the record of this proceeding. 

Mr. Naren. Senator, we feel that this entire set of documents should 
be made an appendix to the record for anyone who has the time and the 
inclination to follow this through, because it is a very serious and 
lengthy thing. 

Senator Dirksen. Very well, for the benefit of the reporter, may I 
say that all of these documents which will be then identified from 
and including exhibit A will become a part of the appendix. You 
can then refresh yourselves and read from any portion of the document 
that you like. 

(All of the documents referred to appear in the appendix. ) 

Mr. Markuam. Senator, the name “Cutler” has come up at several 
points and I know you want to identify him as not a Treasury man. 
He was representing me and any inference that is being drawn in re- 
spect to some of those people that are named does not lie in respect 
to Mr. Cutler; is that correct ? 

Mr. Narn. That iscorrect. Asa matter of fact, this document that 
Tam about to read from will establish that beyond a question of doubt. 
I quote : 

Mr. Cutler met with us- 


Let me inject there that a carbon copy of this memorandum went to 
Messrs. Aarons, Coe, Day, Friedman, Glasser, Richards, and Schmidt. 

Mr. Cutler met with us, as we thought, to discuss alternative techniques under 
Which authority to vest German and Japanese assets now subject to the juris- 
diction of the Treasury might be transferred to the Custodian. 

I again interrupt the quotation to say and ask Mr. Markham: There 
were two methods by which this might have been achieved, this trans- 
fer of authority from the Treasury to your Office; is that not right? 

Mr. Marxuam. That is correct. 

Mr. Naren. One of these methods was by delegation from the Secre- 
tary of the Treasury, his authority, granted under previous Executive 
order; is that right? 

Mr. Marxuam. That is correct. 
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Mr. Nairn. And the alternative method was by a direct Executive 
order from the President designating this authority in you and re- 
moving it from the Office of the Treasury Department ? 

Mr. Markuam. That is correct. 

Mr. Nairn. So that is the jurisdiction to which this memorandum 
refers. 

For the purpose of furthering such discussions, which had been agreed upon 
in the meeting of March 9 with representatives of the Custodian, Alk had sent 
to Mr. Cutler on March 14 an agenda of that meeting and a statement of the 
position taken by the Treasury representatives. 

Instead of proceeding as anticipated, Mr. Cutler reviewed all of the points 
of the agenda consecutively. On the first point, general objective, and the sec 
ond, prompt sale and conversion into cash, he indicated that there is no dispute 
of principle between the respective agencies. Later, Mr. Cutler inquired whether 
the Treasury is really serious about its program. 

I would like to stop the quotation there. The Treasury program is 
outlined in one of these documents and, briefly put, when we come to 
it you will see that this program was directed toward the confiscation 
of private property. They were willing to concede any point. They 
were willing to concede how they were going to delegate this authority 
to Mr. Markham. They were willing to concede how the assets were 
to be vested, but their program was the confiscation of property and it 
is that to which they refer. Mr. Cutler questioned the seriousness 
of these people right in their own memorandum. 

He wondered why merely vesting the enemy assets would not suffice at present. 
Alk replied emphatically that the Treasury insists on a program clearly designed 
to eliminate German and Japanese property interests. He pointed out that the 
basic points had been thoroughly discussed in the Treasury and had been cleared 
with the Secretary. He also said that if the Custodian could not join in such 
a plan, the Treasury would be obliged to consider vesting action of its own. 

The next two paragraphs in the memorandum refer to the position 
of the Treasury and alien property with regard to debt claims against 
these assets and the treatment of creditors. The second paragraph 
on page 2 says: 

Mr. Cutler avoided any reference to point 6, further legislature. Later in 
the discussion we inquired whether the Custodian was entirely satisfied with 
his authority to proceed with sales and do the other acts covered by legislature 
which had once been introduced. When Mr. Cutler responded that legislature 
of this nature was still considered desirable, we said that, in our opinion, it 
offered a splendid opportunity for the Custodian and the Treasury to present 
their complete program to Congress, including the recommendations desired 
under point 4. 


Point 4 was confiscation. 

Mr. Cutler was noncommittal on our suggestion. 

They then went into five paragraphs which related to the vesting of 
assets in countries other than the United States, in satellite enemy 
countries. The last 2 paragraphs on page 3: 

Mr. Cutler appeared to sympathize moderately with the Treasury’s position 
on the preservation of its authority over unfreezing. At the outset, he did not 
seem to have a very clear grasp of the implications, but even when they were 
thoroughly canvassed he expressed no objection to confining action by the Cus- 
todian to cases designated in some manner by the Treasury. 


I would like there to go back to Mr. Cook’s statement that. freezing 
was not a way toward confiscation, because they could stop it. too soon. 
All you had to do was say, “We're out. No more freezing,” then it 
would go back. When they say that Mr. Cuiler at the outset did not 
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have a very clear grasp of the implications, but even when they were 
thorcughly canvassed he expressed no objections, they were referring 
to freezing as opposed to vesting. 

He was conciliatory with regard to the need for a letter defining the respective 
spheres of authority. 

Senator Dirksen. We will have to suspend at this point. The com- 
mittee will suspend until 2: 30; is that convenient, Mr. Markham ? 

Mr. Marxnam. Fine. 

(Thereupon, the hearing was recessed at 12:30 p. m. Monday, No- 
vember 16, 1953, to reconvene at 2:30 p. m. the same day.) 


AFTERNOON SESSION 


The committee reconvened at 2:30 p. m., upon the expiration of 
the recess, 
Senator Dirxsen. The committee will resume. 


STATEMENT OF JAMES E. MARKHAM, FORMER ALIEN 
PROPERTY CUSTODIAN 


Senator Dirksen. Mr. Nairn, you may want to identify for the 
record the remaining exhibits that you have so that part of the record 
will be complete and then as you go along and as Mr. Hayes goes along, 
you can refer to these various exhibits. 

Mr. Naren. The next exhibit is dated May 25, 1945, a memorandum 
for the Secretary’s files, the Secretary of the Treasury’s files, signed 
by M. L. Hoffman. 

This will be identified as exhibit X. 

The next exhibit is a memorandum dated April 16, 1945, entitled 
“Re: Vesting of German and Japanese assets,” signed I. G. Alk, copies 
to Messrs. Schmidt, Coe, Aarons, Arnold, Richards, Day, Glasser, and 
Hoffman. 

That will be exhibit T. 

The next exhibit is exhibit K, dated February 27, 1945, Office of 
Alien Property Custodian, a letter to the Secretary of the Treasury, 
signed James E. Markham. 

Exhibit F, Office of Alien Property Custodian, dated January 31, 
1945, addressed to the Secretary of the Treasury, signed James E. 
Markham. 

Exhibit P, dated March 28, 1945, “Conference with Mr. McNamara, 
Mr. Coe’s office, March 28, 1945. Subject: Further vesting of enemy 
assets,” signed Frank Coe. 

Exhibit O, dated March 26, 1945, “Memorandum for the file, re: 
vesting of German and Japanese property,” copies to Messrs. Aarons, 
Alk, Coe, Day, Friedman, Glasser, Richards, Schmidt, and E. Arnold. 

Exhibit Q, document dated April 4, 1945, from I. G. Alk and E. 
Arnold to Messrs. Aarons, Coe, and Schmidt. 

Exhibit Z, dated May 28, 1945, to Secretary Morgenthau from Frank 
Coe and M. L. Hoffman for action. 

Exhibit Y, dated May 25, 1945, to Secretary Morgenthau from 
Frank Coe and M. L. Hoffman, subject, “Program for vesting and 
disposition of German and Japanese property interests in the United 
States.” 
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Exhibit U, document dated April 30, 1945, from Messrs. Alk and 
Arnold to Coe, Aarons, and Hoffman, “Re: Vesting of German and 
Japanese assets.” 

We offer for the appendix of the record the following 13 docu- 
ments which will be identified as follows: 

Exhibit G, letter dated February 19, 1945, to James E. Markham 
from Secretary Morgenthau. 

Exhibt N, memorandum for the files, dated March 20, 1945, 
“Meeting on vesting with J. W. Cutler, Office of the Alien Property 
Custodian,” signed by I. G. Alk and E. Arnold. 

Exhibit L, memorandum dated March 1, 1945, to Messrs. Coe, 
Aarons, Day, Glasser, Minskoff, Richards, and Mrs. Schwartz, from 
1. G. Alk and E. Arnold, re: “Vesting of German and Japanese 
assets. 

Exhibit A, memorandum dated October 31, 1944, to Mr. Lesser from 
Mr. Golding, re: “Vesting of German and Japanese assets.” 

Exhibit W, memorandum dated May 21, 1945, re: “Program for 
vesting and disposition of German and Japanese property interests,” 
by E. Arnold. 

Exhibit B, memorandum dated November 7, 1944, from Lawrence 
S. Lesser and Elting Arnold. 

Exhibit D1, memorandum dated November 2, 1945, to Mr. Glasser 
from Mr. Delaney, subject: “Ultimate disposition of enemy-owned 
assets in the United States,” copies to Ullman and Gunter. 

Exhibit Cl, memorandum dated August 29, 1945, to Mr. Harry 
White from Michael L. Hoffman, re: “Sale of vested property by 
APC.” 

Exhibit Bl, memorandum to Mr. Coe from Mr. Delaney subject: 
“Vesting of German, Japanese, and Axis satellite assets in United 
States,” copies to Gunter, Mrs. Gold-Leonard, Pollack, Mrs. Baum. 

Exhibit Al, memorandum dated June 29, 1945, to Mr. Glasser from 
Mr. Delaney, transmitting draft of letter from the Secretary of the 
Treasury to Hon. Clarence F. Lea, chairman of the House Committee 
on Interstate and Foreign Commerce. 

Exhibit V, memorandum dated May 8, 1945, to Mr. Hoffman from 
Mr. Alk, re: “German vesting,” transmitting attached revised mem- 
orandum to the President which attached revised memorandum was 
to be signed by the Secretary of State, Secretary of the Treasury, and 
Alien Property Custodian. 

Exhibit S, memorandum by E. Arnold, dated April 5, 1945, entitled 
“Program relating to vesting and disposition of German and Jap- 
anese assets proposed jointly “by Alien Property Custodian and Sec- 
retary of the Treasury.” 

Exhibit I, memorandum for the files, dated February 26, 1945, re: 
“Vesting of German and Japanese assets.’ 

Exhibit R, letter dated April 3, 1945, from Francis J. McNamara, 
Deputy Alien Property Custodian, to Mr. Frank Coe. 

Exhibit J. memorandum February 26, 1945, from E. Arnold to 
I. G. Alk. 

Mr. Nairn. From these documents we have selected the following 
which indicate the general tenor of the entire file. 

Exhibit X, May ‘25, 1945, a “Memorandum for the Secretary’s files”. 











756 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 


This reference was tothe Secretary of the Treasury : 

The attached documents relating to the transfer from the Treasury to the 
Alien Property Custodian of German and Japanese assets which have not yet 
been vested were discussed in a meeting in Secretary Morgenthau’s office this 
morning, at which Assistant Secretary White and Messrs. Coe, Aaron and 
Hoffman were present 

It was explained that this program had been worked out for several months 
with the Custodian and State Department and that all were in agreement on an 
informal level. The purpose of the meeting was to obtain Secretary Morgen- 
thau’s approval of the program prior to final signature by the Custodian follow- 
ing which the final documents would come to the Treasurer for signature. _ 

Secretary Morgenthau approved the program and it was agreed that the Cus- 
todian would be so advised in order that the final documents for presentation to 
the White House could be prepared 

This document is offered to show that Secretary Morgenthau was 
advised of this program as it was drawn up by his officials in the Treas- 
ury Department. 

These following documents will indicate the nature of the program 
to which the y re fer and the documents just offered for the record. 

On April 16, 1945, a memorandum which went to Schmidt, Coe, 
\arons, Arnold, Richards, Day, and Glasser, marked “Exhibit T” in 
this record, states in the first two paragraphs the conference which 
was held with Mr. McNamara of the Office of Alien Property. The 
first two paragraphs discuss the vesting of assets in liberated gov- 
ernments of former satellite powers. 

The third paragraph states : 

He also indicated 
and this is Markham they refer to here— 
that his agency was not prepared to make any recommendations either with re- 
spect to the confiscation of German and Japanese assets or with respect to pay- 
ments to creditors. He said that if the State Department decided upon a pro 
gram of confiscation the Custodian would be inclined to go along, but that the 
Custodian felt that he should not express an opinion in advance. 

I asked whether the Custodian Office had come to any definite conclusion with 
respect to this matter and Mr. McNamara stated that they were going to let the 
whole thing simmer for a few days to “see how the wind blew.” 

This is signed I. G. Alk. 

On February 27, exhibit K, a letter from Mr. Markham to the Sec- 
retary of the Treasury in which Mr. Markham says: 

Reference is made to your letter of February 19, 1945, in respect to the vesting of 
all Japanese and German assets in the United States. 

I have requested the Deputy Alien Property Custodian, Francis J. McNamara, 
to arrange a meeting with your Mr. Frank Coe to explore the matter further 
in accordance with your suggestion 

Mr. McNamara further indicated and Mr. Markham states in his 
letter that the only subject which they were considering at this time 
was the initiation of a program for the amendment of. paragraph 2 
(c) of Executive Order 9139, which would have given the Custodian 
the power to vest the assets frozen by the Treasury. 

And I will offer that document to Mr. Markham for his examina- 
tion. 

Mr. Markxuam. That is the letter I signed. My signature is on it. 

Mr. Naren. Will you glance through hastily and “verify the fact 
that there is no indication in there that you were considering any 
program other than the transfer of the freezing powers of the Treas- 
ury to the Office of the Custodian ? 
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Mr. Markuam. That is all. 

Mr. Hayes. In other words, you did not have in mind approving at 
that time any policy of confiscation at all in the Office of Alien 
Property ¢ 

Mr. Marxuam. I didnot. And Iam stating now from my recollec- 
tion, from reading these letters. There are other letters which I don’t 
think of at the moment, but what you said is my recollection of what 
the fact was. 

Mr. Nairn. I offer for the record now exhibit N, a memorandum 
from Frank Coe and M. L. Hoffman, to Secretary Morgenthau, dated 
May 25, 1945, subject: “Program for vesting and disposition of Ger 
man and Japanese property interests in the United States.” Para- 
graph 1 [reading] : 


Attached are documents which have been agreed informally with State and 
Alien Property Custodian providing for the vesting of German and Japanese 
interests in the United States by the Custodian. These documents if informally 
approved by you will be initialed by the Custodian and sent to you for initialing. 
Before asking the Custodian for final initial, we want to tell him that the 
program is acceptable to the Treasury 

(2) As you know, for some time we have been negotiating with the Custodian 
on this program. We are now satisfied that the transfer from the Treasury 
jurisdiction of the approximately $180 million of unvested German and Japanese 
assets to the Custodian should be carried out. The Custodian agrees with us 
that (a) complete elimination of existing Japanese and German interests in 
the United States is the major objective, (6) all German and Japanese property 
vested by the Custodian should be liquidated and sold as soon as practicable ; 
(c) American creditors who have claims against persons whose property has 
been vested should be paid to the extent the vested assets of the debtor permit; 
(d) subject to (c) the decision as to the disposition of the proceeds of vested 
property should be deferred; (e) no provision for return or compensation to 
German and/or Japanese owners shall be made by the United States; (f) the 
Custodian and the Treasurer should jointly recommend to Congress legislation 
to effectuate this program. 


Senator Dirksen. What was the date of that document? 

Mr. Nairn. That is dated May 25, 1945. 

Exhibit Z, dated May 28, 1945, to Secretary Morgenthau from 
Frank Coe and M. L. Hoffman “for action” | reading | : 


The program for vesting and disposition of German and Japanese property 
interests in the United States was cleared with you last week. The final papers 
have now been signed by the Alien Property Custodian and the Acting Secretary 
of State and are attached for your signature. They will be sent to the Bureau 
of the Budget for attachment of the executive order and transmittal to the 
White House. 


Exhibit Q, dated March 28, subject: “Further vesting of enemy 
assets.” Paragraph 6 [reading]: 


Mr. Coe stated that the Treasurer had no desire to handle any of the assets 
which the Custodian now had nor any desire to hold on to these assets which it 
had and would willingly transfer any of them if this would serve a program 
which was agreed upon to wind up the business faster. The Treasurer felt that 
the whole program of disposal could be speeded up if suitable legislation were 
pushed. Mr. McNamara said they were going to do this. Mr. Coe said that he 
recognized that the Department of State might have an interest as to What was 
done with the proceeds and as to a policy of nonreimbursement of former owners. 
However, he felt that it was desirable to make sure that all angles of policy were 
considered since it was his impression that at the highest level of the Depart- 
ment of State it was agreed upon a program for stripping Germany of its external 
assets. It all depended upon how a matter was put up. State was not in 
favor of confiscation, but it was in favor of reparation and restitution. 

On the question of Executive order versus delegation of authority, Mr. Coe 
said that the Treasury still preferred a delegation of authority, but was mueh 
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more interested in agreement about the program than in the legal forms of 
carrying it out. 

On May 30, the document referred to was sent to the President, 
signed by Mr. Markham as Alien Property Custodian, by the Secre- 
tary of the Tre: isury Morgenthau, by Acting Secretary of State Grew 
This memorandum follows in the record. 

Mr. Hayes. Mr. Markham, taking up at that point, I call your 
attention to the annual report made by you as the Alien P roperty 
Custodian, for the fiscal year ending June 1945, and to the printed 
statement on page 2 of that report. Would you tell the reporter what 
that is. 

Mr. Marxnam. That is a statement that was prepared after con- 
sultation with Secretary of State, Secretary of the Treasury, and 
myself. 

Mr. Hayes. What is the date of it? 

Mr. Marxuam. May 30, 1945. It provides for the transfer of the 
jurisdiction of the Treasury over the liquid assets, if you will, to the 
Office of Alien Property Custodian and in that memorandum to the 
President it is stated : 

We are fully agreed that plans for ultimate disposition of the funds realized 
from vested German and Japanese property should make no provision for any 
return or compensation, direct or indirect, by the United States to the former 
owners. Subject to your concurrence, it is our intention to present these views 
to Congress in conjunction with legislation which will aid in effectuating the 
program. 

Mr. Hayes. Now, who signed that memorandum ? 

Mr. Marxuam. That memorandum was signed by Joseph C. Grew, 
Acting Secretary of State; Henry Morgenthau, Jr., Secretary of the 
Treasury; and James E. Markham, Alien Property Custodian. 

Mr. Hayes. From memory, can you record for the record here what 
happened thereafter as a result of that memorandum ? 

Mr. Markuam. Subsequent to the signing of the memorandum, the 
President issued an Executive order. 

The purport of it was to authorize the taking of property which 
heretofore had been in the jurisdiction of the Treasury, authorizing 
the Alien Property Office to exercise jurisdiction with respect to it. 

Senator Dmxsen. The number and date of that Executive order? 

Mr. Marxuam. The Executive order is No. 9567 and it is dated 
June 8, 1945. 

Mr. Hayes. I offer for the record at this point the language appear- 
ing on page 2 of the report of 1945 of the Alien Property Custodian, 
which includes all of the memoranda to which the witness has just 
referred, and also includes on page 3 the signatures to that memo- 
randum and immediately thereafter following in the same document 
that the Executive Order No. 9567, dated June 8, 1945, which was 
issued by the President of the United States. 

(The documents referred to follow :) 

May 30, 1945. 
MEMORANDUM FOR THE PRESIDEN? 

Under Bxecutive Order No. 9193 of July 6, 1942, control of dollar balances, 
securities, and other liquid assets of the enemy countries and their nationals 
was conferred upon the Treasury, while the Office of Alien Property Custodian 
was directed to deal with enemy-owned property requiring active management. 
The order provides, however, that if the Treasury should decide to vest any 


property, it shall be vested in, and dealt with by, the Custodian upon the terms 
directed by the Treasury. Since the allocation of functions between the two 
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agencies, the Treasury has not vested any property but has relied on its block- 
ing controls, while the Custodian has followed a program of vesting. 

We are agreed that the national interest requires the complete elimination of 
existing German and Japanese interests in property in the United States. If you 
approve, we are ready to join in a coordinated program under which all 
German and Japanese property will be vested and will be converted into cash as 
soon as practicable It is proposed that exclusive authority to vest such 
property and to direct the terms upon which it thereafter should be dealt with, 
be conferred upon the Custodian by an amendment of Executive Order 9195. 
The Treasury will continue to be responsible for developing overall procedures 
to insure that enemy assets held in the names of nationals of liberated or 
neutral countries will not be released under unfreezing programs. 

All proceeds of vested property will for the present continue to be held 
in special accounts in the Treasury of the United States. Although we believe 
that a governmental decision with respect to the final disposition of these funds 
should be deferred, we feel that American creditors who have claims against 
any person whose property in this country has been vested should be paid on an 
equitable basis, to the extent the vested assets of their debtor permit. The 
expenses of the Alien Property Custodian’s Office will continue to be paid out of 
vested property and its proceeds. We are fully agreed that plans for ultimate 
disposition of the funds realized from vested German and Japanese property 
should make no provision for any return or compensation, direct or indirect, 
by the United States to the former owners. Subject to your concurrence, it 
is our intention to present these views to Congress in conjunction with legis- 
lation which will aid in effectuating the program. 

If you agree with the program, it is requested that you sign the attached 
amendment to Executive Order No. 9193. 

JOsePH ©. GREW, 

Acting Secretary of State. 

H. MorGentHau, Jr., 
Secretary of Treasury. 

JAMES E. MARKHAM, 

Alien Property Custodian. 


On June 8, 1945, President Truman signed the proposed Executive 
order referred to in the recommendation. The text of this order is as 
follows: 

EXECUTIVE ORDER 9567 


Amending Executive Order No. 9095, as amended by Executive Order No. 
9193, to define further the functions and duties of the Alien Property Custodian 
with respect to property of Germany and Japan and nationals thereof. 

By virtue of the authority vested in me by the Constitution, by the First War 
Powers Act, 1941 (50 U. S. C. App., Supp. 601 et seq.), by the Trading With the 
Enemy Act of October 6, 1917, as amended (50 U. S. C. App., Supp. 1 et seq.), 
and as President of the United States, it is hereby ordered as follows: 

Section 2 (c) of Executive Order No. 9095 of March 11, 1942, as amended by 
Executive Order No. 9193 of July 6, 1942 (3 C. F. R. Cum Supp.), is amended to 
read as follows: 

“(c) Any other property or interest within the United States of any nature 
whatsoever owned or controlled by, payable or deliverable to, held on behalf 
of or on account of, or owing to, or which is evidence of ownership or control 
by, a designated enemy country or national thereof: Provided, however, That 
with respect to any such country or national other than Germany or Japan or 
any national thereof, such property or interest shall not include cash, bullion, 
moneys, currencies, deposits, credits, credit instruments, foreign exchange, and 
securities except to the extent that the Alien Property Custodian determines that 
such cash, bullion, moneys, currencies, deposits, credits, credit instruments, 
foreign exchange, and securities are necessary for the maintenance or safeguard- 
ing of other property belonging to the same designated enemy country or the 
same national thereof and subject to vesting pursuant to section 2 hereof.” 


Harry S. TRuMAN. 


Tue WHITE Houss, June 8, 1945. 


Mr. Naren. I would like now to offer for the record document H 
which I have so marked for identification because it was not included 
among the documents given to the reporter. 
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This document is dated February 21, 1945, entitled “Re Meeting on 
Vesting With the Alien Property Custodian.” 


Attached are (1) a statement of the problems which we believe should be 
definitely decided before a meeting on vesting with the Alien Property Custodian ; 
(2) our suggested answers with brief statements of reasons; (3) drafts of a 
delegation of power, letter to the Alien Property Custodian, and memorandum to 
the President 


I offer this in the record for the purpose of demonstrating that the 
memorandum which Mr. Markham has just identified was prepared 
in the Treasury Department as early as February 21, 1945. 

On page 2 of this document, the fourth paragraph reads as follows: 


The strongest step toward the complete and irrevocable elimination of German 
and Japanese interests which executive agencies could take without legislative 
concurrence would be to turn vested assets into cash and mingle the proceeds 
with the general fund of the United States. The Custodian at present merely 
holds his cash in special accounts with the Treasury Turning the proceeds 
into the general fund is subject, however, to several operational objections 
raise problems concerning the return of property wrongfully vested. It would 
involve questions concerning the applicability of certain sections of the Trading 
With the Enemy Act, particularly section 12, and would deprive the Custodian 
of the financial resources now supporting his Office. We believe, therefore, 
that it would be better not to insist on turning the proceeds into the general 
funds if some reasonable equivalent is available. In our opinion, obtaining the 
Custodian’s commitment on recommendations to Congress is the appropriate 
and necessary alternative. 

As we have already indicated, the Treasury’s position is weak unless it insists 
upon such a general principle. The first annual report of the Custodian (pp. 
66, 69-70) commits him abundantly to a policy of reducing vested property, except 
patents and the like, to cash. Although our latest information is that there is 
only about $30 million in cash out of $200 million of vested property, simply to 
emphasize the Custodian’s slowness in following his own ideas has the effect 
of interagency squabbling, particularly since most of the unliquidated assets 
are interests in business enterprises which do not involve serious problems. 

The Treasury should, however, insist upon prompt conversion into cash as an 
integral part of this broader program. Early action will not only remove the 
present enemy interest, but will tend to forestall any efforts of agents to pur- 
chase property in behalf of former owners because such activity is void without 
Treasury license. 

(The document referred to was marked “Exhibit H” and was made 
. part of the record.) 

Mr. Natrn. Upon the conclusion and the signing of the Executive 
order by the President on June 8, 1945, the first official action which 
was taken on this Executive order was in the form of the following 
exhibit, which I shall mark “E 1” for identification. 

The following covering letter transmitted this document to the 
committee : 

DEPARTMENT OF STATE, 
September 28, 1953. 

DeaR MR. Koiar: Enclosed is a copy of a document which you requested be 
furnished the committee you represent. The Secretary has authorized our 
furnishing you this exact copy of the document of June 13, 1945, which is in 
the files of this Department. We are glad to be of assistance to you and your 
committee in this instance and desire to be cooperative at all times. 

The document referred to is headed “Treasury Department, Wash- 
ington 25,” dated June 13, 1945. To Mr. Collado from Mr. Glasser: 


Please send the following airgram to Amembassy, London, for Taylor from 
Treasury : Amembassy, Paris, for Ball from Treasury ; Amembassy, Brussels, for 
Marks from Treasury; Amembassy, Stockholm, for Olsen from Treasury; 
Amembassy, Athens, for Patterson from Treasury; Amlegation, Bern, for Mann 
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from Treasury; Amlegation, Lisbon, for Wood from Treasury ; and Amembassy, 
Rome, for Tasca from Treasury: 

And in this telegram which Mr. Glasser requested the State Depart- 
ment to send was the Executive order providing for transfer of the 
authority from the Treasury to Alien Property and setting forth the 
following text of a memorandum dated May 30, 1945, which was 
signed by the Alien Property Custodian and Secretary Morgenthau. 

(1) The objective of the program outlined herein is the complete elimination 
of existing German and Japanese property interests in the United States. 

(2) All German and Japanese property interests should be vested in and by 
the Custodian. 

(3) The authority of the Treasury to vest German and Japanese property under 
Executive order and to direct the terms upon which it thereafter should be dealt 
with should be conferred upon the Custodian by amendment of the order. 

(4) The Treasury will continue to be responsible for developing overall pro- 
cedures designed to insure that enemy assets held in the name of nationals of 
liberated or neutral countries will not be released under unfreezing programs. 
This will not preclude the Custodian from exercising his investigatory, super- 
visory, or vesting functions. The agencies will consult before any property held in 
the name of nationals of neutral or liberated countries is vested, so that any 
action to be taken may conform with procedure established for unfreezing. 

(5) The Custodian will continue to eliminate German or Japanese interests 
or influence with respect to all vested properties. 

The telegram continues to recount the provisions set out in the 
executive order and ends with the following paragraph: 

Your particular attention is called to paragraph (4) of the memorandum quoted 
above with respect to the Treasury’s continued responsibility for uncovering 
enemy assets held in the name of nationals of liberated and neutral countries. 

(The document referred to was marked “Exhibit No. El” and was 
made a part of the record.) 

Mr. Markham, with that meager presentation of the mass of ma- 
terial contained in these documents which have been offered for the 
record, 1 would like to ask you what at the time you discussed the 
problem of transferring the authority from Treasury to your office you 
realized that this discussion in Treasury was going on relative to the 
confiscation of rey as a program for Treasur y. 

Mr. Markxuam. I undoubtedly must have been informed by those 
who represented me what the conferences were about, but very frankly 
they were so frequent and they were pretty eager beaver boys over 
there all the time and very anxious to exercise whatever author ity they 
had. I never kept up with all of them. In fact, I was thinking out 
in the corridor during the recess, it was just about that time, that, either 
an order came from the President or from the Secretar y of State to the 
effect that postwar objectives, postwar policy, reparations, and allied 
questions, were within the province of the State Department and in 
effect, “the rest of you fellows keep your nose out of that business”— 
just about this time we are talking about—and why I say that, in your 
papers there they say something about what I said or my agent said, 
that if the State Department goes along I will go along; something of 
that character. 

That sort of ties in with my recollection of those discussions. I 
always felt it wasn’t the Treasury’s business any more than I though 
it was my business. It was a matter of postwar policy, national policy 
that involved reparation, involved peace treaties, and involved legis- 
lation, and that was the State’s function and they should exercise their 
function with such help as they requested. 
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Mr. Nartrn. Then in the Office of Alien Property, to the best of your 
knowledge, there did not occur between the first of January 1945 and 
the end of June 1945, a series of interagency conferences at which your 
staff and yourself as Custodian may have gone into such considerable 
details as the Treasury did with regard to a policy of confiscation 

Mr. Marxuam. No. The very fact that the office has not got a file 
comparable to that file, at least that is my understanding, would indi- 

cate to me that it was just among the things that our fellows discussed 
with them because there was a perpetual situation of trying to keep 
our jurisdictional lines straight. 

If my memory serves me right, we started out in this thing so as 
to eliminate this constant friction about jurisdiction. 

I think that letter of January sort of indicates that I had reached 
the point of saying, “Well, for heaven’s sake, let us get together on 
this thing and eliminate constant friction between the two of us.” 

They were very jealous of their prerogatives. 

Mr. Hayes. Did you or anyone connected with you in the Office of 
Alien Property at that time have in mind the establishment of the 
policy of no return of the property to be seized ? 

Mr. Marxuam. In that respect let me read here. It apparently 
fixes the time. Iam reading from page 2 of the annual report of the 
Office of Alien Property Custodian for the year ending June 1945, 
It is headed “Postwar objectives” 

When hostilities are terminated most of the wartime reasons for control of 
enemy assets will no longer exist. From the standpoint of the war effort alone 
it would then be unnecessary either to retain seized enemy property or to make 
additional seizures. Long-run considerations of national security together with 
the political and economic policy of the United States toward its defeated enemy 
must determine postwar principles concerning the treatment of the enemy 
property. 

Clearly if the United States were to return the property of nationals of enemy 
countries, a continuing vesting program would be a wasted effort, but if the 
policy is to bar its return to nationals of enemy countries or to certain of these 
nationals, title to all the property of such persons should be vested in the 
Government. 

So we were thinking along those terms probably at the time this 
situation developed. 

Mr. Hayes. To the best of your recollection there were no records 
of memoranda, of meetings between you and Mr. Cutler and Mr. 
McNamara and others in your office with relation to this so-called 
policy of confiscation, were there? 

Mr. Marxuam. I have absolutely no recollection of any such con- 
ferences or any discussion specifically on what purports to be their 
discussion over there. 

Mr. Hayes. At this point in the record I would like to have the 
record show the original of a memorandum from the chief counsel of 
this Dirksen committee from Dallas S. Townsend, the Assistant At- 
torney General, who is now the head of the Office of Alien Property. 
It is dated September 21, 1953. It refers to a memorandum dated 
September 21, 1953, the first paragraph of which I shall put in the 
record. The entire memorandum, however, can be placed in the record 
as exhibit F1 


Referring to your memorandum dated September 21, 1953— 
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I think it is in error. It should have been June 23, 1953— 


just received, and confirming my statement to you some weeks ago, we have not 
been able to find in the files of this office any recorded memoranda leading up to 
the memorandum of May 30, 1945, to which you refer, or any recorded memo- 
randum following and related to it. Personally, my opinion is that there was 
nobody in the Office of Alien Property at that time in a position to recommend 
a memorandum on this subject to be executed by the Secretary of State, the 
Secretary of the Treasury, and approved by the President. 

The entire memorandum is as follows: 
To: Mr. EpwArp A. Hayes, DIRKSEN COMMITTEE. 
From: Datias 8. TOWNSEND, ASSISTANT ATTORNEY GENERAL. 

Referring to your memorandum dated September 21, 1953, just received, and 
confirming my statement to you some weeks ago, we have not been able to find 
in the files of this office any recorded memoranda leading up to the memorandum 
of May 30, 1945, to which you refer, or any recorded memorandum following and 
related to it. Personally, my opinion is that there was nobody in the Office of 
Alien Property at that time in a position to recommend a memorandum on this 
subject to be executed by the Secretary of State, the Secretary of the Treasury, 
and approved by the President. 

However, I can answer the question which I know you have in mind, namely, 
what was the genesis of the memorandum of June 1945, which was in substance 
the Morganthau proposal to turn Central Europe into a cow pasture. The 
answer to that question I think you will find in The Forrestal Diaries, at pages 
10and11. I happened to be reading this book the other day and thought of your 
inquiry when I read these pages. You will see from The Forrestal Diaries that 
President Roosevelt, absolutely contrary to the advice of the Secretary of War 
and the Secretary of the Navy, and upon the recommendation of the Secretary 
of the Treasury, apparently arrived at the conclusion that Germany should be 
put upon a soup-kitchen level of sustenance, and kept there, upon which you 
know my opinion too well for me to restate it. 

I read that to you at that point, Mr. Markham, because I wanted 
you to know that this staff on this subcommittee had attempted to 
determine from the records, which would have been yours, what your 
position was from the records, as we have attempted to record here at 
this hearing only the records which we obtained officially from the 
Treasury Department which have been adduced and presented here, to 
disclose from that record the thinking and the reasons activating those 
who were in the Treasury Department. 

Now, did you, when you entered into this matter of getting addi- 
tional jurisdiction, have in mind at any time the matter of determin- 
ing what was to be done with the property after you vested it? 

Mr. Markuam. I remember, in fact, signing it. I remember there 
was a long hassle about the Treasury giving up their jurisdiction. I 
remember they were granting the deed. They were putting whatever 
conditions in the deed they wanted. 

I remember saying in effect, whoever I said it to, that that was a 
matter for the State Department to determine in the first instance 
and Congress in the second. 

Then I also remember, my mind being refreshed by some of these 
papers here, that I said, “W ell, if the State Department goes along 
on this, it is all right with me.’ 

Mr. Hayes. So your concern was in the acquisition of jurisdiction 
over the vesting of these properties and you had in mind nothing with 
relation to the attitude of return or no return; is that correct? 


41389—54—pt. 2-4 
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Mr. Markuam. I would rather phrase it that my objective was to 
eliminate this divided responsibility in respect to property, and sec- 
ondly, to say what I thought then, what I now think of what I thought 
then, I would just be speculating. 

It was not of great moment to me because throughout every report 
I made I said the final disposition is a matter for congressional and 
national policy determination and not for me. That was not my job. 

At that time that was my official view. As to signing this memo- 
randwm, why I signed it that way, I can’t recall at this moment. 

Later, if you so desire, as a result of my experience I would be glad 
to give you my present view on what should be done in respect to 
property. 

Senator DirKsen. I want to get to your present view directly, Mr. 
Markham, but let us see for the moment if we can summarize as far 
as we have gotten both from testimony and from the documents . 

No. 1, in the determination of a policy both for postwar and during 
the war in respect of the administration of alien property, both money 
and properties, there was a diversity of view; the American Bar ex- 
pressed a view, international lawyers have expresesd a view both ways, 
and so there was a very diverse viewpoint at that time. 

Mr. Marknam. Yes, sir. 

Senator Dirksen. Now, in connection with all that, No. 2, as you 
irrived at the conference stage with State and Treasury, it is quite 
apparent from the document that was read here a moment ago that 
the State Department embraced the idea that there ought to be restitu- 
tion after the war was over. 

In other words, exercise custodian control of the property and then 
in money or in kind make restitution to alien nationals, probably, and 
this is a speculative reasoning, that the State Department being the 
operating force in the field of public affairs was no doubt thinking 
about good will at the end of the war and the necessity for getting 
along with other countries. 

Mr. Markuam. Expropriations of American citizens’ property 
other countries. 

Senator Dirksen. That is correct. So the State Department had a 
definite view as expressed in one of these documents that there should 
be restitution which was essentially the philosophy of the old act in the 
World War I days. 

Mr. Markxuam. It was the practice. 

Senator Dirksen. Now, No. 3, in these general huddles and confer- 
ences there was the Treasury Department. It would appear from the 
data that have been read from these documents that the Treasur y was 
not. only insistent, but was willing to forfeit or forego any other con- 
sideration so long as one viewpoint prevailed and that was the irre- 
vocable extinction of any alien national interest in this country, both 
German and Japanese. 

Mr. Markuam. That appears from the papers. 

Senator Dirksen. In that connection I want to ask you about one 
word, which shows up in a number of places. I see they use it and it 
was also used in the memorandum which went from the Treasury to 
the President and the whole language is this: 


We believe that the national interest now requires the complete and irrevocable 
elimination of German and Japanese interest in the property in the United 
States. 
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In other words, they had in mind a program of action that could not, 
at. some subsequent day, be revoked so that when that interest was 
extinguished that was the end of it. 

Now, No. 4, it appears that there were individuals in the Treasury 
Department who seemed to be carrying the ball on this matter. I do 
not want to be so invidious as to put the finger on one person or another, 
but the names must necessarily speak for themselves. Those are the 
names that appear in the documents that are now a part of this record. 
It includes Mr. Glasser, Mr. Coe, whose name has been bandied about 
some; it includes the name of Mr. White, and I shall not go any further 
than to simply say that they among some others were the ones who 
were pursuing this matter in the Treasury De ‘partment. 

And evidently pursuing it with vigor, it would appear. 

Mr. Markuam. And I hope, and I am sure you want to set it in the 
proper perspective, that no invidious inference is to be drawn from 
those other people because some of those other people in the Treasury 
are just as sincere as anybody could be and dlid not have any ulterior 
motive. 

Senator Dirksen. That is correct and I want to be abundantly clear 
1 don’t want to draw any invidious inferences or imply in one way or 
another there was turpitude or anything else involved on the part of 
those people because the documents are here and they speak for them 
selves. 

Mr. Marknam. | did say something about Mr. Cutler and no in- 
ference. I forgot tomention Mr. McNamara at the time. What I said 
about Mr. Cutler I want to say about Mr. McNamara. 

There is no question about Mr. McNamara’s loyalty or motives or 
anything of that character. 

Senator Dirksen. Now, next in this whole series of conferences and 
the exchange of memoranda within the departments and agencies 
themselves, it is quite evident I think and a reasonable assumption that 
the Treasury finally won and that their viewpoint pretty definitely 
prevailed, that they bundled it all up in this final memorandum dated 
February 21, 1945, and in this they included a number of things, 
namely, (1) a statement of the problems which we believe should be 
definitely decided before a meeting on vesting with the APC; 

No, 2, our suggested answers with a brief statement of reasons; and 
No. 3, drafts of a delegation of power, letter to the APC, and mem- 
‘andum to the President. 

So it seems that the Treasury bundled up that whole matter and their 
viewpoint finally prevailed. 

Now, obviously the statute had to be amended so that it was on 
the basis of these recommendations in which the Treasury finally pre- 
vailed that the World War I Act was finally modified into its present 
form under which we are presently operating. 

Mr. Markuam. That was after my time, but I think that is so. 

Senator Dirksen. That would be a natural conclusion based on these 
documents that are before us. So we can in truth and in fact say that 
those modifications in the law were then suggested to Congress at the 
time on the basis of this residual memorandum from the Treasury 
Department. 

Mr. Markuam. I was not in the Government in 1948 when the law 
was passed. I don’t know much about it. 


— 
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Senator Dirksen. I prefaced that by saying it is a reasonable as- 
sumption that was the case. 

Mr. Marxuam. I presume that. 

Senator Dirksen. So the case had to be made before the appropriate 
committees of Congress be fon it was enacted into legislation. 

Now, of course, it is rather abstruce legislation which you follow 
only if you are a member of the committee or unless you are particu- 
larly devoted to that subject-matter because spelling out those impli- 
cations in the hurley-burley of legislative life becomes a pretty difficult 
thing. 

So they, of course, were in a position then to present their case to 
the Congress and secure this legislation. 

Now, next we are in this position today: We have developed a 
peace treaty with Japan. We are trying to generate some good will 
in the Orient because of a very difficult and controversial situation 
there, but we are still in the position, of course, if there is any of this 
property left, of administering it as enemy alien property as such. 
Is that a correct conclusion ? 

Mr. Marknam. That is correct. 

Senator Dirksen. With respect to Germany we are trying, of course, 
to develop some good will. Our State Department, in German elec- 
tions this year, have taken their stand beside Adenauer. We are doing 
everything possible to develop a robust picture over there in the hope 
that that strength, and that alliance such as it may be, might become 
useful in any eventuality that may develop in Europe, but, we are 
still in the position, notwithstanding the fact that one agency of 
Government is seeking to develop good will over there, that still an- 
other agency of the Government is treating that property under this 
whole conce pt as alien property. 

Mr. Marxnam. Enemy property. 

Senator Dirksen. That is correct, as a point of emphasis. So now 
as a part of the general summation I would be delighted to have your 
views and your opinions in the matter because I believe that having 
served as a Deputy Custodian, having served as Custodian for 214 
years, doubtless you have developed some opinions and ideas about 
this. 

Mr. Markxuam. Senator, there is something you just said that is not 
the fact. However, at the time I am speaking about we were engaged 
in a war with a powerful, ruthless enemy and the Office of Alien 
Property Custodian was doing all it could to provide for the sinews of 
war, financially or through the productive forces of the country to 
defeat that enemy, and that we were in a real serious situation. 

Hitler was breathing down our neck and we were fighting with all 
the resources we had to beat him. 

Now, under those circumstances it occurred to me when counsel read 
about equitable treatment, during war there is not much equity. 
Hitler was not giving much equity. I don’t think we were. I think 
we were trying to fight the war the best we could. 

Unfortunately, from the point of view of overall effort there are 
a lot of fellows around these Government offices, who thought they 
were vicariously bomber divers and thought of their efforts not only 
m respect to the pieces of paper we were shufiling, but as to what was 
going to happen after the war, was of the utmost importance. 








ADMINISTRATION OF TRADING WITH THE ENEMY ACT 767 


I never thought along that line. When this was brought to my 
attention about signing this memoranda, what is said about irretriev- 
ably taking the property away from the enemy, did not weigh very 
heavily on us. 

My whole course of conduct was such that these are things that 
would be decided another day when we have peace and we want to keep 
peace. 

The purpose of the Alien Property Custodian business resulted from 
the fact that during war you can’t communicate with the enemy. You 
have a lot of property over here that can’t just hang in the air. Some- 
body has to be an agent for it. 

That was our function; that was what the name implies—custodian. 

We were the custodians. Furthermore, everybody’s objective dur- 
ing the war was to use every resource you had for the war effort. Now 
we come, the war is over. Thank God. We have peace. We had 
been engaged in a wartime activity. There has been an armistice as 
far as shooting is concerned, 

Probably there is already an armistice with respect to the disruption 
of commercial relationships which existed between this country and 
other countries and that brings us to the real point. When are we 
going to have an armistice in respect to private property of persons 
we didn’t declare war against, persons against whose government we 
declared war? 

In fact, during the war we repeatedly said this is a war against the 
Third Reich and not against the German people. 

The principles of justice, the dealing with the ordinary orthodox 
rrocedures in respect to alien property, do not prevail in wartime. 

‘hings were different. We were conditioned to the belief that Hitler 
was using every resource, commercial, financial, business resource to 
further his aims. There were stories about these patents he had—the 
effect of the patent law prevented our manufacturers from making 
weapons of war and from interfering with the use of processes here 
to the benefit of the German military machine. 

We did everything we could to eliminate those restrictions which we 
were told Hitler had put upon us. We did not make fine distinctions 
as to whether A was a direct agent of Hitler or whether or not he had 
a cousin or brother or mother who could be used over in Germany to 
force him to do things with respect to his property over here. 

We were also apprehensive that Hitler might have had a sabotage 
program. Apparently that was not the German’s plan. At any rate 
there was no sabotage in this country. But we had to anticip: ite there 
might be. We had to take these large factories. I have in mind at 
the moment we had a 50-percent interest in an atabrine patent, a tablet 
used for yellow fever, or whatever they get in the South Pacific. One 
of the things I am proud of more in the Alien Property than anything 
else is that I headed up the organization under the leadership of Mr. 
Crowley, of supplying all the atabrine that we needed to take care of 
all our troops in the South Pacific, to take care of whatever they get 
down there, yellow fever—— 

Senator Dirksen. It was synthetic quinine for malaria. 

Mr. Marxuam. That was it. That was a tremendous vital product 
we had to have and we got it. 
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Now, we did everything we could to further the effort and we tried 
to put things in their proper proportion. The war was on. There 
was no use our talking about what we were going to do after the war. 
We had to lick Hitler first. 

Well, when he was licked we became civilized again. The rules of 
civilization came into play. We had taken private property. Some 
people subscribe to the philosophy that this is pretty good principle. 
Some peop le don’t. 

Now let us cut away all that has gone before as to whether there was 
some devilish, satanic motive on the part of somebody that was at- 
tempting to muss things up so that a certain objective would be ac- 
complished, that there would be a partial destruction of Germany, 
destruction of the property that belonged to individuals that lived 
in Germany, whether that was true or not, or whether they were doing 
it because they thought it was a good motive for our country, or 
whether they were doing it for some other motive, that is beside the 
point. The question is: What do we have now? What do we have 
in the light of the situation we are faced with? We are faced with 
a bureaucratic monstrosity in the APC with 50,000 claims. Somebody 
says it will be 20 years. Another says 50. It will be indefinite if 
something drastic isn’t done. In order to do that you have to come 
back to your first principle. The first principle is: What about the 
rights of private citizens? What about the rights to private prop- 
erty? How are you going to deprive people of their private property 
who have had no more to do with the war than youor Thad? Are they 
going to lose because their government went to war with our Gov- 
ernment ? 

You might decide that after the smoke of the battle is cleared, this 
is an unsound principle, that people should not be deprived of their 
property because their government did thus and so, and I am assum- 
ing now the pure case. I am not assuming a situation where the Ger- 
man Government through some agency of its own was operating a 
business in this country. I am talking about people other than the 
government or other than the war criminals. 

As this thing is going through my mind, I just think of several hun- 
dred thousand dollars that used to belong to Mr. Ribbentrop. Well, I 
am not so sure that I will be likely to say that one like Ribbentrop 
should be given back the property that we seized in this country, but if 
it was Mr. Joe Schmidt that suffered under nazism as a lot of other 
Germans suffered under it, probably he ought to be treated differently. 
So that, I conclude, it is time we got back to civilized commercial pro- 
cedures. There is a lot to be said on both sides of this question, but 
here are factors. We have the present situation in the Alien Preperty 
Custodian’s Office. It will never be cleaned up. Is it worth the time 
and effort to continue with the Alien Property Custodian Office in the 
light of the efforts that you have recited and what we are trying to 
accomplish in establishing a peaceful relationship with other nz ations? 

Is the business of returning property something that would en- 
courage sometime later, people to engage in this sort of activ ity again ? 
There was a notion here that if you take people’s property they will 
have enough influence with their government so that will deter their 
government from carrying on another war. I think that is fallacious. 
That is one of the considerations, however. 
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Having in mind what you are faced with today, your objective, 
as you describe it, by other agencies of the Government, why isn’t the 
direct way of cleaning this thing up: to follow the pattern that 
followed in the last war, the pattern of return, with several qualifica 
tions that I think ought to be taken into consideration. The illustra 
tion I gave about Ribbentrop. I think war criminals should be 
prevented from getting back their property, because they were the 
fellows who were responsible for war. No. 1. 

Now, No. 2 is that the Government has been the custodian of these 
properties, the executor in respect to it and should at least get the 
expenses back or should be paid a certain percentage, if you will, and 
No. 3, you ought to have some sort of a simplified system to take care 
of 80 percent of the claims without attempting to write a law that will 
take care of every claim. You can deal with special cases later. You 
can probably return it to the people from whom you got it. I don’t 
think the Government should engage in determining that. They got 
it from A, but the property may be owned by B, or B comes in with 
the claim and wants A’s property. Give it back to A and let the 
court determine whether it is A’s or B’s. 

Then you have the difficult problem of making a distinction between 
West Germans, if you will, and East Germans. I think that prob 
ably is not too serious. I think that you could set up some sort of a 
trusteeship for the East Germans. I mean where there are West 
Germans, pay them or their representatives, that’s all there is to it. 
Where there are East Germans, let some sort of a trusteeship be set 
up. Put the money in its hands and let some procedure be developed 
where if the people get out of East Germany and the State Depart 
ment is satisfied, give them their money. I say this after 4144 vears 
of experience and coming to the conclusion that it is a rather futile 
activity to continue it any longer. 

Senator Dirksen. Would you liquidate the APC Office where it is 
at the present time? 

Mr. Marxuam. Oh, no. There is one more thought I have to get 
in here. The word “liquidate” brought it to my mind. If we are 
going back to civilized rules and we are going to attempt to have 
orderly procedures, which were suspended during the war, we should 
attempt to treat everybody alike. There are some people whose 
property has been sold. There are other people whose property has 
not been sold because of the present state of the law. I think the law 
should permit—and you eliminate a lot of reasons why there should 
be no return—their property to be sold. They should be sold to Ameri 
can interests. One of the arguments against return is—although the 
chemistry industry people dispute this—there is a lot of talk that the 
Germans have such great talents in the chemistry field, the dyeing 
field, that we couldn’t compete with them, that they had the know-how 
and we would be put at a serious disadvantage if we gave back that 
same know-how. I don’t think there is anything to that, but a strong 
argument can be made and probably cases may be pointed out. But 
you can eliminate that. I think in the properties where there are 
large German interests and carrying out distinctly German talents 
such as coloring and dyeing, chemistry, and the impact it has upon our 
development in chemistry and allied fields, we could well dispose of 
those types of companies to American interests and dispose of the 
proceeds as I have heretofore stated. 
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Senator Dirksen. When I used the word “liquidate” a moment ago 
I did not mean it quite that way. What I had in mind was this: The 
advisibility of taking this function and the Office, inasmuch as it deals 
with foreign countries and foreign nations, and placing the whole 
matter in some division of the State Department even as we took all 
foreign aid, for instance, and created the Foreign Operations Ad- 
ministration and put it there so that it could be properly supervised 
and probably considered in connection with our policy abroad. 

Mr. Markxnam. That isa very happy suggestion. 

Senator Dirksen. You have been through this interagency struggle 
from time to time and doubtless on the basis of long experience in 
government you may have an opinion on that suggestion. 

Mr. Marxuam. Well, I go back to the opinion I had that I expressed 
to the President when I asked the President to reorganize me out of 
office. He asked my view as to where it should go, and at that time 
I envisaged the subsequent functions as a matter of determining 
claims, and I went over to Mr. Clark, who was then the Attorney 
General, and he said that he thought that “I was his friend and 
why load it on to him, that I ought to give it back to the Treasury,” 
and I allowed, no, that they were matters of litigation, settlement 
of claims, and I told him that I had advised the President that in 
this stage the Justice Department should have the job. 

Senator Dirksen. I suppose, Mr. Markham, your views probably 
could be summarized as they were set forth in something that came 
to my attention in the Virginia Review, volume 34, No. 8, Novem- 
ber 1948, and here is the quotation, and I will read it very slowly: 

If capitalism is to be the basis of our economy and if an increase in inter- 
national economic interdependence is as inevitable as the Bretton Woods agree- 
ment, the International Trade Organization, and the Marshall plan seem to 
assume, then it would seem that this recent recessitation of the rule permitting 
confiscation of enemy private property is highly inimicable to the interests of 
the United States. There is something anomalous in a public policy which at 
one and the same time attempts to champion capitalism and confiscation. 

Mr. Marxuam. Of course, you must remember and undoubtedly 
you would say that involved in this matter at that time which we 
are talking about were these terrific problems of reparation, col- 
lecting property over in Europe and putting it in a pool, and gathering 
the external assets of the enemy. 

There was another consideration. We wanted to be sure that our 
citizens were properly treated in respect to property which was taken 
by the Germans in France and in the Low Countries and in Germany. 
In Italy I think that we worked out the solution of those conflicting 
claims in the Italian treaty. I think that worked out all right. I 
stopped taking Italian property and we returned the property to the 
Italians, and it was part of a bundle in which the property of Ameri- 
cans in Italy was taken into consideration. 

Mr. Hayes. Do you know how long they continued vesting property 
in the United States of America after this war? 

Mr. Marxnam. No. 

Mr. Hayrs. The 17th day of April 1953. I repeat, 1953. Are you 
familiar with the American Bar Association’s summation of all of 
this philosophy as to confiscation of enemy alien property? 

Mr. Marxuam. No. 
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Mr. Hayes. Do you know that Secretary Hughes, and Secretary 
Hull, and practically all of the Secretaries of State of the United 
States of America have stated almost exactly what you just set into 
this record awhile ago? 

Mr. MarkHam. I am in pretty good company. I didn’t realize 
that. 

Mr. Hayes. Prior to World War II, did you ever know of an 
instance wherein the United States of America as a matter of policy 
actually held on to, with no idea of returning, what it had seized 
from an enemy nation? 

Mr. Marxuam. The only thing I knew was that the Harrison Act 
was passed in 1928, and one of the purposes was to return the seized 
property and renew the commercial relationships which were severed 
by the war. 

Senator Dmxspn. Do you have anything else? 

Mr. Natrn. Mr. Markham, we have found in the course of study of 
this problem that the United States today is endeavoring to enter 
into treaties with nations all over the world, and one of the avowed 
purposes of these treaties is to guarantee the right of an American 
receiver abroad, a guaranty against confiscation of his property by 
an enemy country in the event that we go to war with the power 
with whom we have made this treaty. Yet, as you pointed out, here 
is another inconsistency. We are doing the very thing we are asking 
them not to do in a formal treaty. 

Senator Dirksen. Are there any further comments, Mr. Markham? 

Mr. Marxuam. I have nothing further. 

Senator Dirksen. We thank you, sir, for your kindness in coming 
before the committee. 

The hearing will suspend until tomorrow morning at 10 o'clock, 
and I think we will — two witnesses. 

(Thereupon, at 3:45 p. m., Monday, November 16, 1953, the hearing 
adiourned to reconvene at 10 a. m., Tuesday, November 17, 1953.) 
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TUESDAY, NOVEMBER 17, 1953 


Unrrep States SENATE, 
SUBCOMMITTEE To INVESTIGATE THE ADMINISTRATION 
OF THE TRADING WITH THE Enemy Act, 
OF THE COMMITTEE ON THE J UDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 457, 
Senate Office Building, Hon. Everett M. Dirksen, presiding. 

Present: Senator Everett M. Dirksen. 

Also present: Edward A, Hayes, chief counsel; John W. Nairn, 
counsel to the subcommittee; Robert H. Hagan, and William A. Kolar, 
investigators. 

Senator Dirksen. Colonel Tittmann, will you come up to the table, 
please. 


STATEMENT OF CHARLES TROWBRIDGE TITTMANN, WASHINGTON, 
D. C., REPRESENTING NATIONAL SAVINGS & TRUST CO., WASH- 
INGTON, D. C. 


Mr. Tirrmann. Thank you for the promotion. I was never more 
than a major. 

Senator Dirksen. Before you start, I want to say for the record, 
while it is in my mind at this point, that while this may seem to 
formally close the hearings for the moment, we do want to keep the 
committee in a flexible position. There may be other matters to 
engage the attention of the committee and there may be some exhibits 
which almost invariably follow as the result of a hearing like we had 
yesterday that should properly be included in the record. I want to 
make it clear now that the record will be open for the admission of 
such matters and I wanted to say to the witnesses we had yesterday— 
I see Mr. Markham is here—that if there is any amplification by way 
of letters or statements that you think ought to be included as supple- 
mental of your testimony you should feel free to submit memoranda 
and opinions in written form. There will be no objection to their in- 
clusion in the record now. I might say to Mr. Nairn and Mr. Hayes, 
that the same applies to Mr. Donald C. Cook and also for Mr. Harold 
1. Baynton who testified vesterday, so you feel free then to submit for 
the record whatever you may have in mind. 

Let the record note also that, among others, we had expected to 
have Mr. Leo T. Crowley, the first Custodian, but a prior engagement, 
as I understand, in New Orleans or elsewhere precluded his attendance 


773 








774 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 

here. It may be that Mr. Crowley would like to submit a statement 
and, if so, he will be e ntirely free to do so and the authority to include 
it is noted in the record now. 

Now, Mr. Tittmann we will hear from you. 

Will you identify yourself for the record first. 

Mr. Trrrmann. Charles Trowbridge Tittmann, representing the 
National Savings & Trust Co. and myself, cotrustees for the benefit 
of 2 old German ladies, and 1 gentleman. 

Senator Dirksen. You live in New York? 

Mr. Trrrmann. I live right here. 

Senator Dirksen. And your address is what ? 

Mr. Tirrmann. 1718 Connecticut Avenue. 

Senator Dirksen. You practice law? 

Mr. Trrrmann. No. Iam retired, for old age. 

Senator Dmxsen. I didn’t think any lawyer ever retired. I 
thought they just faded away. 

Mr. Trrrmann. This thing kept me kind of occupied. 

This letter is just along the lines of the statement of the material 
that Mr. Nairn and the other witnesses brought out yesterday. It is 
very short and only two pages and a few lines. I am going to sub- 
mit this to you. I prepared it, of course, before yesterday’ s testimony 
and the trust company thought that I would do well to present this 
matter. I will try to abbreviate as much as possible. It will only 
take a minute or two. 

The purpose of this letter is to submit certain observations and 
comments with respect to section 39 of the Trading With the Enemy 
Act of 1917 as amended by section 12 of the War Claims Act of 1948, 
and to point out that section 39 appears to have been inspired and 
concocted by the late Harry Dexter White, a Communist or fellow 
traveler at the time he was Assistant Secretary of the Treasury. 

Senator Dirksen. May I inquire for a moment at that point, this 
now isa memorandum that you prepared and this is a personal opinion 
that you are expressing with respect to Mr. Henry Dexter White? 

Mr. Trrrmann. Yes. Of course I am going to submit this to you. 

Senator Dirksen. I just wanted to be clear that this was your 
opinion. 

Mr. Tirrmann. That is right. 

That section 39, provides that the private property of Germans and 
Japanese situated in the United States is never to be returned to 
them and that no compensation for the same is to be paid to the Ger- 
man or Japanese owners. 

Section 39, the confiscatory statute, a ates the best principles of 
international law advocated by such great Americans as Alexander 
Hamilton, Chief Justice Marshall, aes Cardoza, John Bassett 
Moore, Secretary of State Hull and Secretary of State Hughes, whose 
views on the subject of the confiscation of the private property of 
enemy aliens were included in a report of the American Bar Associa- 
tion Journal, and set forth in a photostat submitted by me to the sub- 
committee of the Judiciary in July of this year. 

It is respectfully submitted that the confiscatory statute is com- 
munistic in character and in origin and is part of a nefarious scheme 
to render Germany and Japan, and particularly Germany, so im- 
potent that they will be in desperation succumb to the influence of 
Russia and become communistic satellites of that tyrannical empire. 
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You are familiar with the so-called Morgenthau plan to weaken 
Germany by making it an agricultural country. The Washington 
Evening Star of November 11, 1953, contains an article by the well- 
known columnist, Dorothy Thompson wherein she states that the 
plan, if carried out, would have disastrous effects upon Western 
Europe and would benefit only one state and one movement, namely, 
the Soviet Union and world communism. Miss Thompson states that 
she had lunch during January 1946, with four Senators at the Cap- 
itol, on which occasion the Morgenthau plan was discussed. Stating 
that because the conversation was off the record she cannot disclose 
the names of the Senators, Miss Thompson then states that the Sen- 
ators told her— 

The author of the Morgenthau plan is the Assistant Secretary of the Treasury, 
Harry Dexter White. This man is a Communist and the FBI knows it. 

There is attached to this letter a copy of the page from the Evening 
Star of November 11, 1953, containing Miss Thompson’s article and 
statement. 

The file of your committee contains an official document in which 
there appears a statement that the confiscatory statute, section 39 
aforementioned, was advocated by Secretary Morgenthau. 

I have seen that, I don’t know what publication it appeared in. But 
it was there somewhere. I saw it last June or July. 

It is a most reasonable inference that said statute also was inspired 
by the Assistant Secretary of the Treasury, the Communist fellow 
traveler, Harry Dexter White. It seems clear that it also forms a part 
of the scheme visualized by the so-called Morgenthau plan. 

Persons who on official business attended various conferences at the 
Treasury when Morgenthau was Secretary have informed me that 
Harry Dexter White always was present as an adviser to the Secre- 
tary who constantly asked his advice with regard to the matters under 
discussion. That White was extremely close to Morgenthau on whom 
he exerted great influence is a matter mentioned by Mr. Crosby S. 
Noyes in his article in the Evening Star of November 13, 1953, a 
copy of which article is hereto atached. Among other things Mr. 
Noyes states: 

In addition to White’s assigned duties in the Treasury Department, the ex- 
tent of his importance must also be measured in terms of his influence on the 
Secretary of the Treasury. The widely held opinion that White was extremely 
close to Secretary Morgenthau is borne out by the Secretary’s letter to White’s 
sister at the time of White’s death. Wrote Mr. Morgenthau: 

“Tt was Harry and his associates who worked as a labor of love on my book 
Germany Is Our Problem (the basis for the so-called Morgenthau Plan) which, 
in my opinion, will grow in importance as a historic document. 

“To sum it up, Harry was a top-flight public servant who served his country 
well. If I get around to writing the real story of my life in the Treasury, 
Harry will occupy an important place in the book * * *.” 

In view of what has been stated can it be doubted that the aforesaid con- 
fiscatory statute was part and parcel of the so-called Morgenthau plan and 
that Harry Dexter White was the behind-the-scenes author of the confiscatory 
statute. 

In the light of the foregoing it is respectfully urged that everything possible 
be done to undo the nefarious work of Harry Dexter White. To that end it is 
sumitted that at an early date there be favorably reported and enacted into 
law, the bill known as Senate bill 2477, introduced on July 24, 1953, by Sena- 
tors Dirksen, Hendrickson, Ives, and Smith of New Jersey, and the bill intro- 
duced on June 27, 1953, by Senator Chavez and known as Senate Joint Resolu- 
tion 92. 

Respectfully, 


CHARLES TROWBRIDGE TITTMANN, 
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[ have attached to this letter a copy of Mr. Noyes’ article showing 
how close White was to Morgenthau and a copy of Dorothy Thomp- 
son’s article in which she refers to what the Senators told her. 

That is the letter that I had prepared, Senator. 

(The information referred to follows :) 


EXxHIsiT I 


WASHINGTON, D. ¢ 
November 16, 1953. 


In re Trusts for the benefit of Baroness Blanca von Cotta, Baroness Irene von 
St. Andre, Baron von Palm, Wiirttemberg, Germany (Cotrustees, National 
Savings & Trust Co., Washington, D. C., and Charles T. Tittmann 

Hon. Pvererr McKINLEY DIRKSEN, 

Chairman, Subcommittee for the Examination and Review of the Trading 
With the Enemy Act, 
United States Senate, Washinaton, D. C 

DreAR SIR: The purpose of this letter is to submit certain observations and 
comments with respect to section 39 of the Trading With the Enemy Act of 
1917 as amended by section 12 of the War Claims Act of 1948, and to point out 
that section 39 appears to have been inspired and concocted by the late Harry 
Dexter White, a Communist or fellow traveler at the time he was Assistant 
Secretary of the Treasury. That section 39, provides that the private property of 
Germans and Japanese situated in the United States is never to be returned to 
them and that no compensation for the same is to be paid to the German or 
Japanese owners, 

Section 39, the contiscatory statute, violates the best principles of international 
law advocated by such great Americans as Alexander Hamilton, Chief Justice 
Marshall, Justice Cardozo, John Bassett Moore, Secretary of State Hull, and 
Secretary of State Hughes, whose views on the subject of the confiscation of the 
private property of enemy aliens were included in a report of the American Bar 
Association Journal, and set forth in a photostat submitted by me to the Sub 
committee on the Judiciary in July of this year. 

It is respectfully submitted that the confiscatory statute is communistie in 
character and in origin and is part of a nefarious scheme to render Germany 
and Japan, and particularly Germany, so impotent that they will in desperation 
succumb to the influence of Russia and become communistic satellites of that 
tyrannical empire. 

You are familiar with the so-called Morgenthau plan to weaken Germany by 
making it an agricultural country. The Washington Evening Star of November 
11, 1958, contains an article by the well-known columnist, Dorothy Thompson, 
wherein she states that the plan, if carried out, would have disastrous effects 
upon Western Europe and would benefit only one state and one movement, 
namely, the Soviet Union and world communism. Miss Thompson states that 
she had lunch during January 1946 with 4 Senators at the Capitol, on which 
occasion the Morgenthau plan was discussed. Stating that because the conversa- 
tion was off the record she cannot disclose the names of the Senators, Miss 
Thompson then states that the Senators told her 

“The author of the Morgenthau plan is the Assistant Secretary of the Treasury, 
Harry Dexter White. This man is a Communist and the FBI knows it.” 

(There is attached to this letter a copy of the page from the Evening Star 
of November 11, 1953, containing Miss Thompson's article and statement. ) 

The file of your committee contains an official document in which there appears 
a statement that the confiscatory statute, section 39 aforementioned, was 
advocated by Secretary Morgenthau. It is a most reasonable inference that said 
statute also was inspired by the Assistant Secretary of the Treasury, the Com- 
munist or fellowtraveler, Harry Dexter White. It seems clear that it also 
forms a part of the scheme visualized by the so-called Morgenthau plan. 

Persons who on official business attended various conferences at the Treasury 
when Morgenthau was Secretary have informed me that Harry Dexter White 
always was present as an adviser to the Secretary who constantly asked his 
advice with regard to the matters under discussion. That White was extremely 
close to Morgenthau on whom he exerted great influence is a matter mentioned 
by Mr. Crosby 8S. Noyes in his article in the Evening Star of November 13, 1953, 
a copy of which article is hereto attached. Among other things Mr. Noyes 


States: 
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“In addition to White's assigned duties in the Treasury Department, the extent 
of his importance must also be measured in terms of his influence on the Seere- 
tary of the Treasury. The widely held opinion that White was extremely close 
to Secretary Morgenthau is borne out by the Secretary's letter to White’s sister 
at the time of White’s death. Wrote Mr. Morgenthau: 

““It was Harry and his associates who worked as a labor of love on my book 
Germany Is Our Problem (the basis for the so-called Morgenthau plan) which, 
in my opinion, will grow in importance as a historic document. 

‘To sum it up, Harry was a top-flight public servant who served his country 
well. If I get around to writing the real story of my life in the Treasury, Harry 
will occupy an important place in the book * * *.” 

In view of what has been stated can it be doubted that the aforesaid con- 
fiscatory starute was part and parcel of the so-called Morgenthau plan and 
that Harry Dexter White, the Lithuanian Jew who came to the United States 
as a 3-year old infant and whose original name was Weitt, was the behind-the 
scenes author of the confiscatory statute? 

In the light of the foregoing it is respectfully urged that everything possible 
be done to undo the nefarious work of Harry Dexter White. To that end it is 
submitted that at an early date there be favorably reported and enacted into 
law, the bill known as 8. 2477, introduced on July 24, 1953, by Senators Dirksen, 
Hendrickson, Ives, and Smith of New Jersey, and the bill introduced on June 27, 
1953, by Senator Chavez and known as Senate Joint Resolution 92. 

Respectfully, 
CHARLES TROWBRIDGE TITTMAN 


[From Eventng Star, Washington, D. C., November 18, 1953] 


APPRAISAL OF WHITE’S JoBS LEAVES PROMOTION IN DOUBT 
(By Crosby 8S. Noyes) 


Was Harry Dexter White promoted to a more important and more sensitive 
job in 1945, after the FBI report on his activities was sent to the White House? 

The question lies at the heart of the controversy raging in the headlines to- 
day. 

Attorney General Brownell, and other Republican spokesmen have stated 
flatly that he was. 

In his Chicago speech last Friday, Mr. Brownell said: 

“Harry Dexter White was known to be a Communist spy by the very peo 
ple who appointed him to the most sensitive and important position he ever held 
in the Government service.” 

Later, he spoke of the nomination of White “who was then Assistant Secre 
tary of the Treasury, for the even more important position of Executive Director 
for the United States on the International Monetary Fund.” 


DEMOCRATS VIEW OPPOSED 


Democratic sources, on the other hand, have hinted that just the opposite was 
true. White, they say was “put on ice” by the administration—moved from a 
critical position in the Treasury to one where he could do no harm and be kept 
under observation. 

What is the truth of these contradictory assertions? 

In one, perhaps somewhat superficial sense, Mr. Brownell is on firm ground in 
describing White’s transfer to the Monetary Fund as a promotion. His salary 
as Assistant Secretary was $9,000 a year. Asa Director of the fund, he received 
$17,000 a year, a fixed salary paid by the fund to all of its directors. 

The question of whether one job was more important or more sensitive than 
the other, however, depends largely on other considerations. 


DESCRIPTION OF DUTIES 


Here is the best description of Mr. White’s duties at the Treasury and at the 
Fund that can be gathered at this point: 

Starting on June 20, 1934, White was appointed as an economic analyst in the 
Office of the Secretary of the Treasury. His duties at the time are unclear 
now, except it is believed that he served as a technician on matters connected 
with the country’s new gold policy. The United States had gone off the gold 
standard the previous year. 
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In November of the same year, he became the principal economic analyst in 
the Treasury’s Division of Research and Statistics. As such, he prepared analy- 
ses and reports for the Secretary covering financial markets and economic affairs 
generally. He prepared the estimates of revenues and expenditures of the Gov- 
ernment; analysed tax problems and proposals. 

At the same time he prepared drafts of statements by the Secretary and other 
Treasury officials—including statements for Congress. White became Assistant 
Director of the Division in October 1936. 


HEADED NEW DIVISION 


On March 25, 1938, he was named Director of the Treasury’s new Division of 
Monetary Research. The Division was responsible for the staff work in formu- 
lating and carrying out monetary policies in connection with the Stabilization 
Fund and other operations under the Gold Reserve and Silver Purchase. White’s 
Division studied gold and silver problems, came up with recommendations con- 
cerning the flow of capital funds into and out of the United States, the fiscal 
policies of other countries, international trade and so on. 

When war came, the Division’s work extended to the financial and monetary 
problems connected with military operations, such as the invasion and occupa- 
tion of enemy-held countries. According to one informed source, the informa- 
tion handled would have been considered “of the highest military importance to 
the United States.” 

The Division also collaborated with the Foreign Funds Control which ad- 
ministered the so-called freezing controls, the major weapon in the financial war- 
fare arsenal. On August 5, 1941, White’s title was changed to Assistant to the 
Secretary—apparently without a change of duties. 


BECAME ASSISTANT SECRETARY 


On January 24, 1945, he became Assistant Secretary, assigned to supervision 
of the Division of Monetary Research and Foreign Funds Control. His most im- 
portant assignment was undoubtedly his work on the preparation of the Bretton 
Woods plan for setting up the International Bank and the Monetary Fund. 

In addition to White’s assigned duties in the Treasury Department, the extent 
of his importance must also be measured in terms of his influence on the Secre- 
tary of the Treasury. The widely held opinion that White was extremely close 
to Secretary Morgenthau is borne out by the Secretary’s letter to White’s sister 
at the time of White’s death. Wrote Mr. Morganthau: 

“Tt was Harry and his associates who worked as a labor of love on my book 
Germany is Our Problem (the basis for the so-called Morgenthau plan) which, 
in my opinion, will grow in importance as a historic document. 

“To sum it up, Harry was a top-flight public servant who served his country 
well. If I get around to writing the real story of my life in the Treasury, Harry 
will occupy an important place in the book. 


RESIGNED FROM TREASURY 


On April 30, 1946, White resigned from the Treasury to go to the fund as 
executive director for the United States. 

In his new job, he became a member of a 12-man board of executive directors 
who conducted the business of the fledgling organization. 

The board’s principal duties consisted then—as they do now—of passing on 
use of the fund’s resources in response to requests from foreign government; de- 
ciding on changes in the par values or relative worth of different currency 
systems; and discussing means of removing restrictive measures taken by 
member governments to protect their currencies. In other words, a banking 
operation. 

As representative of the United States, White had more than one-twelfth of 
the voting power on the board. Voting power is distributed roughly according 
to subscription to the fund by the member nations, and the United States con- 
tributes by far the largest sum. Neither, however, was he in a position to domi 
nate decisions. He could have been outvoted at any time. 


RESIGNED IN 1947 


White served with the fund from May, 1946, until April 8, 1947, During this 
period, the organization was only beginning to get under way. It was not until 
March 1947, that banking operations actually began. It was in the same month 
that White submitted his letter of resignation to President Truman. 
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During the period of White’s service, only one major policy decision of the 
board was announced. This was in December 1946, when the first set of par 
values for currencies of the 32-member countries was established. It was on 
the basis of this decision that subsequent exchanges of credit took place. 

In terms of actual transactions, only two were reported in the period of 1947, 
ending May 31. A sum of $25 million was sold to France in exchange for an 
equivalent number of French francs. The Netherlands received $6 million and 
$1.5 million in pounds sterling. 


CONFIDENTIAL DATA AVAILABLE 


The question of relative sensitivity between the two jobs is not easy to measure 
in specific ways. As for the fund operation, the board of executive directors 
does occasionally deal with information that would be considered as classified. 
Broadly speaking, it is confidential economic information that would be a source 
of embarrassment or worse if it became a matter of public knowledge. The in- 
formation has little, if any, military value. 

If White was a spy, however, and looking for juicy bits of information to pass 
on to the Soviet Government from the board sessions, he had a good deal of 
competition. Sitting with him at the time were representatives of two Com- 
munist governments—Poland and Yugoslavia—who regularly reported pending 
decisions to their home governments as part of their routine duties. 

At this stage of the White controversy, there are still plenty of unanswered 
questions. 

Whether President Truman had or hadn’t seen the FBI report on White before 
appointing him to the fund, what Mr. Truman’s motives were in making the 
appointment, who advised him to do what—all these questions are still snarled 
up in a tangle of conflicting statements. 

On the basis of the available evidence, however, one thing seems fairly certain: 
If White was a spy, trading in information with the Russians and trying to 
shape United States policy, his appointment to the Monetary Fund must have 
come as a rather bitter blow to him. 


[From the Evening Star, Washington, November 11, 1953] 


WHERE Was GENERAL VAUGHAN ?—His STATEMENT THAT HE Hap NEVER HEARD OF 
WHITE POSES QUESTION OF WHETHER HE READS NEWSPAPERS 


(By Dorothy Thompson) 


The most extraordinary statement in the controversy raised by Attorney Gen- 
eral Herbert Brownell is that attributed to President Truman’s former military 
aide, Maj. Gen. Harry H. Vaughan, who said he had never heard of Harry Dexter 
White until Mr. Brownell made his accusation. 

From this one must assume that an aide and White House intimate of the 
President never read newspapers, nor the evidence in the Hiss case, nor followed 
important congressional hearings, nor was aware of executive appointments, and 
was, in short, as uninformed as a creature from another planet. 

Short of being deaf and blind, General Vaughan must have heard the name of 
Harry Dexter White. Perhaps he has a very bad memory. But if he has that 
bad a memory he cannot be trusted to remember whether he did, in fact, re- 
ceive an FBI report unfavorable to Mr. White and transmit it to President 
Truman. 

Long before Mr. White was publicly mentioned by Elizabeth Bentley and Whit- 
taker Chambers as belonging to a ring cooperating with Soviet agents, similar 
charges were being bruited in Washington. I cannot remember the exact date, 
hut it certainly was before the end of January 1946, that I lunched with four 
Senators in the Capitol. For in January 1946, Mr. White was appointed execu- 
tive director for the United States in the International Monetary Fund, and at 
the time of our luncheon he was still in the Treasury Department. 

We discussed the Morgenthau plan for Germany, which I believed, if carried 
out, would have disastrous effects upon Western Europe, and benefit only 1 state 
and 1 movement—the Soviet Union and world communism, 

I had noticed that although no proposals remotely remembling the Morgenthau 
plan had ever emanated from the Soviet Union itself. American Communist pub- 
lications were plugging for it, which logically argued that Russia wanted us to 
take the responsibility for reducing Germany to utter chaos, mobilizing all 
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Germans against us, and destroying the European economy, in order that the 
Soviets and their agents, the European Communists, should fall heir. 

The Senators, whose names I do not mention because it was an off-the-record 
conversation, then told me flatly: “The author of the Morgenthau plan is the 
Assistant Secretary of the Treasury Harry Dexter White. This man is a Com- 
munist agent and the FBI knows it.” 

When I inquired why, if the FBI had such information, a case was not brought 
against Mr. White, they replied that the information was obtained by means 
inadmissible as evidence under existing law—obviously by wiretapping. 

This was not the only time in this period that I heard the name of Mr. 
White privately mentioned in disquieting associations. 

A former diplomat, Democrat, and one-time close associate of President Roose- 
velt told me: “It is absolutely essential to get White out of the administration. 
He is serving another government—the Soviets. It is not yet, but it wi’l one day 
become, an open scandal.” 

When I asked why he did not, himself, transmit this information to the Presi- 
dent, he replied that the President already knew it, via the FBI. 

Whether this information was accurate or not I had, and have, no means of 
proving or disproving. I can only attest to the fact that it was current in 
Washington before President Truman's appointment of Mr. White to the Inter- 
national Monetary Fund. 

My connections in Washington were not extensive as General Vaughan’s 
certainly were. If, then, he now asserts that he never even heard the name of 
the much-discussed Mr. White until Mr. Brownell stated that the FBI via the 
general had warned the President of him, as early as 1945, I find it, to say the 
least, remarkable. General Vaughan’s posture seems to have been that of the 
three monkeys—to touch not, see not, speak not. 

Or, perhaps, of the three blind mice. 

Mr. Tirrmann. I can tell you 1 or 2 things that are nothing but 
hearsay. Perhaps they haven't any direct probative value. 

Senator Dirksen. Let me ask at that point: As I recall from 
earlier testimony you were at one time in the Bureau of Internal 
Revenue ? 

Mr. Tirrmann. That is right. 

Senator Dirksen. And you retired from Government service when ? 

Mr. Tirrmann. February 7, I reached the age of 70 and they had a 
big celebration to get rid of me on the 28th. 

Senator Dirksen. This year ? 

Mr. Trtrmann. Yes. 

Senator Dirksen. Since the Bureau of Internal Revenue is an 
agency in the Treasury Department did you in the course of your of- 
ficial duties have occasion to meet or to know Mr. Harry Dexter 
White? 

Mr. Tirrmann. No, sir. 

Senator Dirksen. You never met him? 

Mr. Tirrmann. No. 

Senator Dirksen. Very well. Continue. 

Mr. Trrrmann. When the War Claims Act of 1948 was sent to the 
President I prepared a letter to the President in which letter I said 
it seemed most illogical to be spending billions to support and re- 
habilitate Germany on the one hand and take the private property of 
the German citizens on the other. Therefore, I asked that the bill be 
vetoed. I gave the letter personally in hand to Charlie Ross. I 
went up to the White House and gave it to him. He called me up 
either that day or a couple of days later and said to me: 

Charlie, the President read your letter. He said you have made a very good 
point. He said, I would veto the bill if it was not for the fact that there are 
other things in it that I do not feel I can veto. 


That is about all I have. 
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Senator Dirksen. Of course, he probably had in mind the provi- 
sions of the bill making available the extra amount to veterans who 
had been in prisoner-of-war camps / 

Mr. Trrrmann. Very likely. 

Senator Dirksen. The comple te provisions of the bill. 

Mr. Tirrmann. Yes. He did not feel he could veto the whole thing 
just because of that one thing which he was willing to veto. 

As to these other 2 things, 1 of them is a statement made to me 
the other day by an old friend of mine who is also a friend of yours, 
Bill Hale, one of the principal owners of the Dow Chemical Co. 
He said there wasn’t any question in his mind but what this particular 
confiscatory statute was part of the general Morgenthau plan. He 
said it was an outrageous statute and so forth. 

Last July I was out at the Chevy Chase Club with my old friend 
Ham Fish. As you know, Ham is a great opponent of the Communists 
and I told him all about this statute and he read it and as I recall 
it I had it in my pocket. He then and there wrote a letter to Senator 
Alexander Wiley in which Ham said this statute is communistic. 

Senator. I haven’t any more to say. I have taken up your time and 
I am much obliged. 

Senator Dirksen. We thank you, Colonel Tittmann. 

Is Mr. Ganse here ? 

Mr. Ganse. Yes. 


STATEMENT OF LEONARD J. GANSE, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Senator Dirksen. This document concerns a case in which you are 
interested ¢ 

Mr. Ganse. I have been associated by counsel who are immediately 
interested in the events which are represented by the affidavit. 

Senator Dirksen. The attorney of record would be Robert Ash, 
Munsey Building, Washington, D.C. and you are associated with him? 

Mr. Ganse. He asked me to associate myself on this direct aspect 
of the case. 

Senator Dirksen. This is a case that is presently pending before the 
Office of Alien Property ? 

Mr. Ganser. It is closed, but we expect to reopen it. That is why 
I am in it, because of the duress that resulted in washing out an alien 
property case. 

Senator Dirksen. In your judgment this has a direct bearing upon 
the question of prompt and equitable adjudication of cases by the 
Office of Alien Property ? 

Mr. Ganse. Specifically, it does. 

Senator Dirksen. I wanted to be sure that it was relevant and per 
tinent to the purposes of the inquiry. Suppose we put it on this basis. 
I would like to have the staff examine it from that standpoint and if 
in their judgment it is relevant to the inquiry, then it could be in- 
cluded in the record. I see you have here of course a good deal of 
testimony. Does all that have to go in? 

Mr. Gansek. There are affidavits and exhibits which are letters that 
passed back and forth between the clients, the Office of Alien Property, 
and counsel. 
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Senator Dirksen. I do not want to encumber the record with too 
much, Suppose then that staff examines into it and if necessary insert 
so much as will make the point that you have in mind ? 

Mr. Ganse. Thank you, sir. 

Senator Dirksen. Very well, without objection we will submit it 
into the record. 

(The information referred to follows:) 


EXHIBIT 2 
District oF COLUMBIA, 88: 
AFFIDAVIT 


Robert Ash, being first duly sworn according to law, on oath deposes and says: 

That he is an attorney at law duly admitted to practice in the District of 
Columbia, and has been practicing at his offices in the Munsey Building, Wash- 
ington, D. C., for over 30 years; that the facts herein stated as upon personal 
knowledge are true, and those stated to be upon information and belief he believes 
to be true; and that he has been counsel for Tsukasa and Tomoe Kiyono since 
March 17, 1940. 

Tsukasa Kiyono is a Japanese national born in Okaykma, Japan, who immi- 
zrated to this country in 1907 when he was 19 years of age. After he failed 
to start an orchard in Texas due to a freeze, he purchased a tract of 40 acres of 
land near Mobile, Ala., in 1914, where there was no danger of frost. On this 
tract he started, among other things, a small nursery. In 1921, while on a visit 
to Japan, he married Tomoe Kiyono, who has at all times since been his wife. He 
and his wife returned to the United States near the end of 1921, or early in 1922, 
and resided continuously in Alabama until the year 1939. They decided to become 
citizens of the United States but, being Asiatics, were barred from citizenship 
under our then existing naturalization laws. They have two American-born 
daughters who are citizens of the United States, one born in the year 1926 and the 
other in the year 1928. 

By hard physical work and application to the affairs of the nursery from the 
time of its beginning until 1989, the Kiyonos had acquired a total of 120 acres of 
land and had become among the largest growers of azaleas and camellias in the 
world. 

That, in 1939, the said Tsukasa and Tomoe Kiyono, accompanied by their 
daughters, had made a trip to Japan on round-trip tickets purchased by them for 
passage to said country; that the said Tsukasa and Tomoe Kiyono left the 
United States for Japan with duly issued and valid reentry permits to permit 
their reentry to the United States; that, during the visit of the said Kiyonos to 
Japan, Mrs. Kiyono was taken seriously ill and was unable to travel or to 
begin her return to the United States, although at all times desirous of and 
attempting to do so; that, in 1940, Mr. Kiyono returned to the United States and 
conducted his business affairs and returned to Japan to bring back Mrs. Kiyono 
and their children to the United States; that, in June 1941, or shortly thereafter, 
all shipping and other communications with Japan were severed ; that Mr. Kiyono 
went to China in an effort to have his reentry permit extended because Mrs. 
Kiyono, at that time, was ill and unable to travel, but was unsuccessful in 
obtaining the same due to the occurrence of the war between the United States 
and Japan 

That Tsukasa and Tomoe Kiyono and their two daughters were thus caught by 
the happening of war in Japan, and were forced to remain therein until August 
25, 1947; that prior to said date said Tsukasa and Tomoe Kiyono were granted 
reentry into the United States as permanent residents, and they duly arrived on 
or about August 25, 1947, and shortly thereafter returned to and again took up 
their residence near Mobile, Ala. One daughter, being an American citizen, had 
preceded her parents and had returned to the United States in or about the vear 
1946, while the other daughter was employed with the United States forces in 
occupation in Japan and remained there until she accompanied her parents and 
returned to the United States with them as aforesaid. 

That, upon the happening of the war with Japan and after December 7, 1941, 
certain nursery property, including real estate, of the Kiyonos was blocked and 
thereafter vested by vesting order issued by the Office of Alien Property Custo- 
dian, No. 93, dated August 6, 1942, as amended on May 23, 1944: Vesting Order 
r;, € € ‘ ~ ‘ . € 
593, dated December 30, 1942, as amended September 21, 1943, and March 18, 1944; 
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Vesting Order No. 1673, dated June 18, 1943; Vesting Order No. 2306, dated 
September 13, 1943; Vesting Order No. 6531, dated June 12, 1946; and Vesting 
Order No. 6596, dated June 17, 1946. That, by these vesting orders, substantially 
all of the real and personal property of the Kiyonos was blocked and/or vested 
by the aforesaid Office of the Alien Property Custodian. Affiant is informed and 
believes and therefore states that this property was thereafter sold by the Office 
of Alien Property in 1943 to one Clint McDade for the sum of $156,267.50 cash, or 
$176,267.50 on terms. That, during the taxable year immediately prior to the 
time when said property was sold, as aforesaid, and for several years prior 
thereto, the nursery business had been producing a net annual taxable income in 
excess of $100,000 per year. 

That, upon their return to the United States, as aforesaid, the said Tsukasa 
and Tomoe Kiyono, through other counsel, filed claim for the return of all prop- 
erty vested by the Alien Property Custodian’s Office under the vesting orders 
aforesaid ; and, also, by an independent proceeding, brought action in the District 
Court of the United States for the District of Columbia in the case entitled 
“Tsukasa Kiyono and Tomoe Kivyono v. Tom C. Clark, Attorney General, etc.,” 
Civil Action No. 192449. That the claim in the Office of Alien Property for the 
return of the property vested under the Trading With the Enemy Act, and the 
aforesaid action in the district court, were pending at the time of the occur- 
rences hereinafter set forth. 

Independently, and separate and distinct from the matters concerning alien 
property in the Office of the Alien Property Custodian, as aforesaid, the Com 
missioner of Internal Revenue in February 1940 caused jeopardy assessments 
for income taxes to be imposed for the years 1929 through 1940, inclusive, alleg- 
ing of the year 1929 to 19388, inclusive, fraudulent failure to pay income taxes. 
In order to secure the payment of said jeopardy assessments, Mr. and Mrs. 
Kiyono placed in escrow with the Merchants National Bank of Mobile, on 
February 9, 1940, stocks, bonds, and other marketable securities having a fair 
market value on February 8, 1940, of $176,374. On February 9, 1940, a tax lien 
was filed by the collector of internal revenue in the probate court of Mobile 
County, Ala., in favor of the United States, in the amount of $125,891.08, pre- 
venting the disposition or encumbrance of the real property, including the 
nursery, then owned by the Kiyonos and, on March 9, 1940, a second lien was 
filed in the probate court, Mobile County, Ala., against the real property owned 
by the Kiyonos, in the amount of $37,864.39. 

These liens, coupled with the securities placed in escrow, were more than 
sufficient to secure alleged deficiencies in income tax in the amount of $193,366.83. 
A jeopardy assessment is normally imposed only in situations where the effectual 
collection of tax may be delayed or defeated. 

That, notwithstanding, the securities placed in escrow were sold by the collector 
of internal revenue on May 3, 19438, for $207.197.58. 

Within the time required by law, petitioner duly filed in the Tax Court of 
the United State petitions for redetermination of the jeopardy assessments 
asserted by the Commissioner of Internal Revenue. These petitions were filed 
in the spring of 1940 and said Tsukasa and Tomoe Kiyono thereafter pursued 
the remedies available under the law to procure a redetermination of the asserted 
liability. In August 1947, prior to beginning the preparation of the Tax Court 
eases for trial, affiant’s office, as counsel for Mr. and Mrs. Kiyono were verbally 
advised by officials of the Office of Alien Property that in cases where tax 
refunds were due aliens then residing in the United States, as in the Kiyono 
case, the Office of Alien Property would not attempt to vest or seize such tax 
refund. Upon this assurance, affiant began the preparation of the tax cases 
for trial and undertook to try the cases in the Tax Court. If this assurance 
had not been given, affiant would not have been willing to spend the money, 
time, or effort to try these cases involving the tax liability of the Kiyonos for 
the years 1929 to 1940. By a memorandum findings of fact and opinion of the 
Tax Court of the United States, dated October 17, 1949, paragraph 49, 252 P-H 
Tax Court memo, it was determined that there was no fraudulent failure to 
pay income tax. Further, as a result of the said opinion, decisions were entered 
on May 4, 1950, determining that there had been an overpayment of taxes by 
the Kiyonos in the total amount of $157,111.20, plus interest as provided by law. 
No appeals or other proceedings to suspend or modify the said decisions were 
taken by the Bureau of Internal Revenue; and, thereupon, there became due 
and returnable to Tsukasa and Tomoe Kiyono from and after the 4th day of 
August 1950, the overpayments, plus interest thereon as required by law, deter- 
mined by the Tax Court of the United States in its memorandum findings of 
fact and opinion aforesaid. 
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For a period of almost 2 years, the Kiyonos and their counsel were unable 
to secure return of the said overpayment of tax or to obtain the refund until 
they learned, on or about October 12, 1950, after repeated conferences with 
officials of the Department of the Treasury, the Bureau of Internal Revenue, 
and the Office of Alien Property, that the latter Office had given written notice 
that the said refund should not be paid, this despite the fact that, during the 
year 1947, the Office of Alien Property had already released to the said Tsukasa 
and Tomoe Kiyono, the contents of a safe deposit box which had theretofore 
been blocked under the Trading With the Enemy Act. 

Repeated efforts were made to obtain payment of the refund without success 
until, on May 2, 1951, in a telephone conversation with Henry G,. Hilken, Chief, 
Intercustodial and Property Branch, Office of Alien Property, that official 
asserted that the Office of Alien Property would vest the tax refund, then ap- 
proximating $250,000, and payable as aforesaid, if the Kiyonos and their counsel 
pressed for the return thereof. Thereafter, despite repeated conferences, tele- 
phone calls, and other dealings to effect payment of the said refund, it was not 
paid. 

Prior to and during the first part of the month of April 1952, proceedings and 
final draft of a peace treaty between the United States of America and other 
United Nations powers and the Empire of Japan, had proceeded to the point 
where the signing and effective date of such peace treaty was imminent. The 
peace treaty became effective and in force on or about April 28, 1952. 

On April 2, 1952, the said Henry G. Hilken, Chief, Intercustodial and Property 
sranch, Office of Alien Property, called my office and spoke with my associate, 
Mr. Carl F. Bauersfeld, saying that he would like to confer with us regarding 
the Kiyono matter. Since a personal conference could not then be arranged, 
Mr. Hilken stated over the telephone to Mr. Bauersfeld that he would recom- 
mend to his superiors that the tax refund moneys would be released if Mr. Kiyono 
would agree to drop his claim in the Office of Alien Property and would, also, 
agree to dismiss the action pending in the district court of the United States to 
recover the property vested by the Alien Property Custodian, as aforesaid. 
Thereafter, in a series of negotiations, it was repeatedly asserted by Mr. Hilken 
that, unless the Kiyonos and their counsel would agree to the proposal made 
by him, the Office of Alien Property would vest the tax refund moneys due and 
payable as aforesaid and that then the Kiyonos must litigate with the Office of 
Alien Property and in such courts as were competent for the return of all their 
property 

Thereupon, acting upon the compulsion of the situation, as detailed above, 
Mr. Tsukasa Kiyono came to Washington and, in the office of Henry G. Hilken 
authorized his counsel to sign a letter, dated April 15, 1952, agreeing to the terms 
imposed upon him by the Office of Alien Property. He was required to approve 
said letter by his signature. Thereafter, a praecipe was duly filed in the United 
States District Court for the District of Columbia, under the compulsions afore- 
said, purporting to dismiss the action pending therein “with prejudice; and 
the tax refund moneys were subsequently released and paid to him. 

The course of these compulsions is evidenced by a series of letters and memo- 
randa, copies of which are annexed hereto and make a part hereof. 

The foregoing is a statement of the highlights of the facts and background of 
the matters here concerned; and does not purport to contain many details 
thereof, impossible to include in an affidavit of any reasonable length. 


RospertT ASH, 
Attorney at Law. 


Subscribed and sworn to before me this 14th day of November 1953. 


[SEAL] DorotHy D. Murray, 
Notary Public. 
My commission expires October 31, 1956. 


DIsTRICT OF COLUMBIA, 88: 


Carl F. Bauersfeld, being first duly sworn according to law, on oath deposes 
and says: 

That he is an attorney at law duly admitted to practice in the District of 
Columbia and has been associated with Robert Ash with offices in the Munsey 
Building, Washington, D. C., since January 1946; that the facts herein stated as 
upon personal knowledge are true, and those stated to be upon information and 
belief he believes to be true; that he has worked with Robert Ash in handling 
the Kiyono tax cases and also in the effort made to have the Office of Alien 
Property release the tax refund; that affiant has read the foregoing affidavit of 
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Robert Ash and is familiar with the facts and documents upon which it is based; 


’ 
that the facts stated therein are true to the best of his information, knowledge 
and belief. 


CARL F’. BAUERSFELD, Attorney at Law. 
Subscribed and sworn to before me this 14th day of November 1953. 


[SEAL] DorotHy D. Murray, Notary Public. 
My commission expires October 81, 1956. 





TELEPHONE CONVERSATION BETWEEN Mr. ASH AND Mr. TSUKASA KIYoNno 


Mr. AsH. Hello. Mr. Kiyono, this is Robert Ash. 

Mr. Kryono. Yes. Hello. How are you? 

Mr. AsH. Fine. How are you? 

Mr. Kryono. Fine, thank you. 

Mr. AsH. I thought I should call you and tell you that 

Mr. Kryono. Hello. 

Mr. AsH. Are you hearing me? 

Mr. Kryono. Yeah, I can hear you. 

Mr. AsH. I thought I would call you and tell you that I have hit a little snag 
in your case. When I checked earlier this week to find out what the reason was 
for the delay in paying the refunds, I found that the Treasury Department had 
decided that they should advise the Alien Property Custodian and that they were 
then awaiting advice from the Alien Property Custodian. Now I have just come 
from the Alien Property Custodian’s office and they indicate to me that, of course, 
an awful lot of pressure is being brought to bear on them on your claim for the 
refund of the proceeds of the nursery and that a hearing has been set on that 
matter, I believe, for the 7th of November and consequently they told me that the 
probabilities are that they could tell the Treasury Department not to pay the 
refund until they decided what they were going to do about the nursery. In 
other words, we've got ourselves now, through no fault of ours, tangled up in 
this other case. 

Mr. Kryono. Is that so? 

Mr. Asu. What? 

Mr. Kryono. I don’t know what it is, though. 

Mr. Asn. Well, apparently this fellow Dorsey or Darsey and Helm are really 
raising the devil down there. I don’t know just what they are doing and what 
reference they have made to our tax case, but they certainly, you know, got the 
special agents of Internal Revenue in it and they got the whole darn thing tied 
up because of their activity with the Alien Property Custodian. However, we've 
done our best. Mr. Burton, of my office, who is on the phone with me, and I, have 
just been there. There is a possibility that we'll get the Alien Property Custo- 
dian to decide not to vest your property. 

Mr. Kryono. I see. 

Mr. Asn. And they tell us that they’ll give us the decision, they hope, by the 
end of next week. 

Mr. Kryono. I see. 

Mr. Asu. But I thought—I know while it will worry you and all that—I 
thought I should let you know. 

Mr. Kryono. Oh, I see. 

Mr. Asu. Now this thing is true. I don’t want to get into it, but if by any 
chance the decision is adverse, why I think I ought to somehow know what is 
going on with respect to the alien property—the nursery case. 

Mr. Kryono. I see. 

Mr. AsH. Don’t you agree? 

Mr. Kryono. Oh, yes. 

Mr. Asu. I mean—certainly Darsay and Helm and I can’t go along on sepa- 
rate paths before the Alien Property Custdian and possibly foul up the thing. 

Mr. Kryono. 





Mr. Asn. What? 

Mr. Kryono. I think so. 

Mr. Asu. But now I thought I would tell you. You be thinking about it, but 
do not say anything to them until the end of next week when I'll be in touch 
with vou again as to what decision. I think there may be an even chance that 
I can get them to lay off on our case and, of course, I don’t want Darsay and 
Helm butting in and fouling us up now, but if I don’t get a favorable response, 
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why then I’ll call you again and I’ll arrange somehow so that Darsay and Helm 
and you and I can meet somewhere and we'll decide what we’re going todo. See? 

Mr. Kryono. I see. Now, Mr. Ash-—————— 

Mr. AsH. You what? 

Mr. Kryono. It may be that—— — 

Mr. Asu. I’m not understanding you very well. Can you speak louder? 

Mr. Kryono. I wonder if maybe Mr. —--—————- or —————— plan to ——_ 
alien property program to - — some of this money too because 
a percentage of what they recover. 

Mr. Asu. Well, now, that’s conceivable, toc. 

Mr. Kryono. 

Mr. Asu. Well, that might be what’s behind them. Now, as I say, I think 
we have an even chance that we’re going to prevail, and we have been promised 
that we'll be told the decision by the end of next week, and what we'll do—we’ll 
probably go down there on Thursday or Friday again to see if we can find out 
what the decision is. I hope that we will get a favorable one, but if we don’t 
we'll have to see Darsay and Helm, but in the meantime do not say anything 
to them about it because they might stick their nose in it and foul up our water 
a little bit. 


Mr. Kryono. They know that —— and try that much harder. 

Mr. Asu. Yeah. 

Mr. Kryono. And I —— so much faith in their ——————._ They’re 
——_———— to increase their — as much as they can, you know. 


Mr. Asn. Sure. Well, that may be so. You say nothing to them until you 
discuss it with me. 

Mr. Kryono. I think - wise to let them know — —-., 

Mr. Asu. All right. Well, we will not do it. You might tell Pritchard what 
is going on if you think that advisable but I’ll let you decide whether you should 
tell him. 

Mr. Kryono. All right. 

Mr. Asu. Now one of the reasons I phoned you is I’m running away and I 
won’t be back here until Tuesday morning, and I’ll write you the first of the 
week. 

Mr. Kryono., All right. 

Mr. Asu. O. K., Mr. Kiyono. Bye. 


OcToBerR 19, 1950. 
Mr. TsuKASA KTyYono, 
Cottage Hill Nursery, Mobile, Ala. 


DeaR Mr. Kryono: Yesterday afternoon, Mr. Bauersfeld and I had a further 
conference at the office of the Director of Alien Property. Mr. H. G. Hilken, Chief 
of the Operations Section, assured us that the worst that would be decided 
would be that no decision as to vesting your property would be made prior to 
the hearing on November 7. He indicated that we might get some definite de- 
cision prior to that date. 

We shall keep in touch with the situation and advise you of developments. 

Cordially yours, 


OcToBER 26, 1950. 
Mr. TsuKASA KIyONo, 
Cottage Hill Nursery, Mobile, Ala. 

Drak Mr. Kryono: Today I again talked with the officials of the office of the 
Director of Alien Property. They told me that they wanted to go over certain 
aspects of the case further and that they would not make a final decision for 
from 1 to 2 weeks. I get the impression that they are trying to be helpful and 
are sincere. On the other hand, the delay aspect of the case indicates that they 
may be stalling me and possibly are going to delay their decision until after the 
hearing on November 7. 

I shall keep you advised of developments. 

Cordially yours, 
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DECEMBER 26, 1950. 
Re Tsukasa Kiyono, Mobile, Ala. 
Mr. Haroup I. BAYNTON, 
Director, Office of Alien Property, Washington, D. C. 

DeaR Mr. BAynton: As you are advised, we represented Mr. and Mrs. 
Tsukasa Kiyono in a tax case which is reported in paragraph 49,251 P-—H. T. C. 
Memo. As a result of the Tax Court decision, Mr. and Mrs. Kiyono are entitled 
to refunds of income tax in excess of $172,000, plus interst. The payment of 
these refunds has been held up because the Treasury Department is not certain 
as to your attitude with respect to Mr. and Mrs. Kiyono. 

The purpose of this letter is to request that if you are seriously considering 
vesting the refunds in question, you give me the opportunity of discussing the 
matter with you before you take any definite action. 

Yours very truly, 


DECEMBER 28, 1950. 
V. R. PritcwArp, C. P. A., 
Merchants National Bank Building, 
Vobile, Ala. 

DEAR Mr. PritcHarD: Thank you for your letter of December 23 regarding 
Mr. Kiyono. 

Mr. Bauersfeld and I feel that the people in the Alien Property Office are 
trying to find things in connection with Mr. Kiyono to find fault with. 

I think the law is that a nonresident who had no income from sources within 
the United States is not taxable by the United States. Of course, I am not 
entirely sure as to whether or not we should take the position that Mr. Kiyono 
was a nonresident, certainly for 1942. It is true that he was not physically 
here, but many people can be residents even though not at their place of resi- 
dence. If he was not a resident it might have an adverse effect on the Alien 
Property Custodian problem. 

As you know, I wrote to the Director of Alien Property the other day to have 
something on record requesting a hearing in the event he seriously considered 
vesting the refund. I hope that he will not do so. 

From time to time I will check with the office of the Director of the Alien 
Property Custodian. 

Cordially yours, 


DEPARTMENT OF JUSTICE, 
OFFICE OF ALIEN PROPERTY, 
Washington 25, D. C., January 9, 1951. 
Re TsuKASA Kryono, Mobile, Ala. 
Rosert AsH, Esq., 
Munsey Building, Washington 4, D. C. 

Dear Mr. AsH: Receipt is acknowledged of your letter of December 26, 1950, 
in which you request that you be given the opportunity of discussing with me 
the possibility of the income tax refunds, recently made to Mrs. Tsukasa 
Kiyono by a decision of the Tax Court, being vested in the Attorney General. 

The matter of evsting these income-tax refunds is presently under considera- 
tion. You will be given the opportunity to discuss the matter prior to any affirma- 
tive steps being taken by this office. 

Very truly yours, 
Haroip L. BAYNTON, 
Assistant Attorney General, 
Director, Office of Alien Property. 
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JANUARY 12, 1951. 
Mr. TSUKASA KTYONO, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Kryono: I sent you a copy of my letter of December 26, addressed to 
the Director, Office of Alien Property. Today I received a letter from him, dated 
January 9, which reads as follows: 

“Receipt is acknowledged of your letter of December 26, 1950, in which you 
request that you be given the opportunity of discussing with me the possibility 
of the income-tax refunds, recently made to Mrs. Tsukasa Kiyono by a decision 
of the Tax Court, being vested in the Attorney General. 

“The matter of vesting these income-tax refunds is presently under consider- 
ation. You will be given the opportunity to discuss the matter prior to any 
affirmative steps being taken by this Office.” 

As you will see, Mr. Baynton has definitely assured me that he will give me 
the opportunity to discuss the matter prior to any affirmative steps being taken 
by his Office. 

Yesterday, Mr. McMahon called me on the telephone to inquire about the 
status of the tax refund. I saw no reason why I should not tell him the status, 
and did so. 


Cordially yours, 


FEBRUARY 14, 1951, 
Mr. TSUKASA KIYONoO, 
Cottage Hill Nursery, Mobile, Ala. 

DeAR Mr. Kryono: I have your letter of February 11, and am very sympathetic 
with your situation. I sincerely hope that something can be done whereby you 
will secure the tax refund in the reasonably near future. 

Today, I discussed the matter with Mr. Ulysess E. Blair, who has charge of 
Alien Property Custodian cases in the Bureau of Internal Revenue. Mr. Blair 
told me that the refund was being held up at the written instruction of the 
Director of Alien Property. Mr. Blair was of the opinion that that official 
should make up his mind as to what he is going to do with the refund. He 
suggested that we try to work out the tax liability, if any, resulting from the 
sale of the securities. It was agreed that I would write the Co-nmissioner a 
letter, sending a copy to the Director of Alien Property. The thought was that 
when the Director of Alien Property gets the letter it might call your case to his 
attention. 

Because of the promise of the Director of Alien Property to give me a hearing 
before he vests the refund, I doubt the advisability of making too frequent inquiry 
of his office. However, if I do not hear something in the near future, I shall 
again inquire. 

Cordially yours, 


May 2, 1951. 


TELEPHONE CONVERSATION BErWEEN MR. ASH AND Mr. HILKEN, OFFICE OF ALIEN 
PROPERTY 


taxation and 





Mr. AsH. Well, of course, that’s what I am worried about now 
this poor guy Kiyono 

Mr. Hitken. Well, what’s happening in your claims case? 

Mr. Asu. Well, I’m all right there. It so happened that the Bureau sold his 
securities at a loss so we are going to be O. K. although they are still making an 
investigation as to his basis, but I am sure we will have no difficulty on that. 

Mr. HimKeEN. No; I mean the claim with this Office? 

Mr. ASH. Well, I haven't heard a darn thing and that is what is concerning 
me. As you know, I am only interested in the tax case. The tax refund was not 
vested The Tax Court has held that the man is entitled to a refund. The 
Treasury says they have no authority for not paying it. 


Mr. Hi_ken. Except that we have blocked it. 

Mr. Asu. Well, you have written them a letter and I don’t know what the policy 
is. Of course, it has cost the United States about $861 a month in interest and I 
am wondering what, if anything, I can do to make someone make up their mind, 
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Mr. HILKEN. Well, I'll tell you, Mr. Ash. If you pressed us too hard, I am 
afraid the Office would say, “Well, vest it. Then we'll just let them amend the 
claim and the final claims decision would run to this money as also with respect 
to that heretofore vested.” That’s why I kind of counseled you to take it easy 
and relax as much as you can. Frankly, I am holding up vesting because I prefer 
to avoid a vesting on this property and then 2 months later find that previously 
vested property is returned and then find you have to go through this whole 
procedure to get——— 

Mr. AsH. That would be a worse outrage than has already been perpetrated 
against the poor guy. You know, it is a terrible thing what has happened to him, 
You know the Alien Property sold his nursery for one hundred and fifty some 
thousand dollars. He was making over $100,000 a year out of it. 

Mr. HILKEN. I don’t know anything about that. 

Mr. AsH. It is just perfectly outrageous what they did. Now, of course, they 
are holding up this refund that we tried on the merits and we are entitled to it, 
Frankiy, I don’t know what to do. 

Mr. HILKEN. Well, if we vest, we vest subject to your fee, of course, but— 

Mr. AsH. That doesn’t concern me very much but I am concerned about what 
appears to me to be an injustice to the guy and- 

Mr. HILKEN. On that score, Mr. Ash, whether it is an injustice to him or not, 
I think the only way we can measure that is in terms of this claims proceeding 
the claims proceeding within the Office of Alien Property. If the fellow was 
really an involuntary resident of Japan and at all times remained loyal to the 
United States, I think he will get his money back, very definitely. And you 
would then say that the vesting, and so forth, was an injustice. Unfortunately, 
it was an injustice stemming from a war and it wasn’t a conscious or intentional 
injustice. If, on the other hand, the decision is made that various evidences 
that have been introduced by his attorneys in the claims case are not strictly 
accurate and that either he was not an involuntary resident of Japan or was not 
continuously loyal to the United States while there, then I don’t believe you 
would really want to say that we were doing him an injustice. In other words, 
much remains to be determined still. 

Mr. AsH. Well, how long do you fellows ordinarily take to determine these 
cases—in that Office? 

Mr. HILkeN. When it comes to claims matter? 

Mr. AsH. Yes. 

Mr. HILKEN. That is in a province that I have nothing to do with and I am not 
going to stick my nose into another man’s business. I will say they take longer 
than I wish they did. 

Mr. ASH. Well, the poor guy—what he did, he made a 2-year contract and 
worked fora nursery. The contract has expired, he has no job, he is in a dickens 
of a fix; yet there is a quarter of a million dollars in the Treasury that the 
courts have held he is entitled to. I have been told that it is the policy of your 
Office when these guys are back and you haven't already vested property that 
you don’t vest it anymore. 

Mr. HILKeN. Well, if they are United States citizens we don’t, but a Jap that 
has been resident in Japan during a period of hostilities is normally regarded as 
having been an enemy of the United States. In other words, a Jap in Japan 
during the war would be treated as an enemy even if he has come back to the 
United States. We have vested property of Germans who were in Germany 
during the war who migrated to the United States. However, the big problem 
in the Kiyono case is whether he was voluntarily or involuntarily resident in 
Japan and whether or not he—a Japanese in Japan—committed acts while there 
indicating a continuing loyalty to Japan. Now, on those issues, which are in 
dispute, I am not familiar with the facts on either side and I certainly cannot 
prejudice the case. But, I am pretty definitely convinced that this Office would 
prefer to await a decision on whether or not to return the heretofore vested 
property before we make the decision to vest what has not yet been vested. 
On the other hand, if we are pressed to act right away one way or the other, 
cebviously, the only safe way to act is to vest. 

Mr. AsH. Well, of course, there is another way of looking at it. I presume 
if we do get a Japanese treaty, the power to vest will vanish. 

Mr. HILKEN. Yes; and if that should come first, I imagine we would have to 
vest first. 

Mr. Ash. In other words, if you saw it was coming? 

Mr. HILKEN. Yes. 

Mr. AsH. Well, that isn’t so good. Well, I am worried about the poor fellow. 
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I feel that I am not rendering a service to him—and also I hate to see Govern- 
ment interest money just thrown down a drain. It’s a lot of money—$861 a 
month—it is to me. 

Mr. HILKEN. Well, it is to me. On the other hand, suppose we could cut off 
that interest payment by vesting. 

Mr. AsH. Yes; sure you could, but that would be most outrageous—what it 
would do, it would play into the hands of these lawyers that got his case when 
he was over in Japan, you know. Because if it is vested and then returned, 
they get 10 percent from him. 

Mr. HILKEN. Well, you are faced with the usual situation where there are 
three possible courses and they are all bad. Now, which is the least bad? My 
hunch is, the least bad for your client is to let the matter ride—— 

Mr. AsH. Well, I'll try to keep my shirt on for a while. 

Mr. HiiKen. That’s my hunch. I think it is best for all concerned, including 
this Office—probably least good for the Bureau of Internal Revenue. 

Mr. Asu. Well, I'll try not to do anything for a while with the hope—— 

Mr. HILKeN. If you feel you would like some sort of a letter from us, why 
I guess we could send it, but, frankly, I prefer not to. 

Mr. ASH. I'll try to keep my shirt on. I recognize that you fellows have 
problems too, but you can see how I worry about the fellow. 

Mr. HILKEN. Yes, indeed. 

Mr. AsH. As you have told me several times and I fully realize, I am not 
concerned about a fee—I think I will get that, but that’s a secondary considera- 
tion. Maybe that is not a businesslike way of practicing law, but I like to do it 
that way 

Mr. HitKEen. Well, I think it is. 

Mr. AsH. I'll try not to bother you for a while. 

Mr. HiLKEN. Don’t worry about that. 


May 3, 1951. 
Mr. TsuKASA KIyYONO, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Ktyono: The situation that we find ourselves in with respect to 
your case is becoming almost intolerable. The Tax Court is determined that 
you are entitled to a refund. That decision has become final and is not subject 
to review. Under the law, the Commissioner of Internal Revenue has no 
authority for refusing to pay the refund. I have discussed the matter with 
Bureau officials who admit this to be the fact and state that they are not paying 
the refund at the request of the Director of Alien Property. 

I have also discussed the matter with officials in the Office of the Director 
of Alien Property. They frankly tell me that if we strongly push the matter 
they will vest the refund. Accordingly, it seems that about all we can do is 
to sit tight. 

Ordinarily, I do not use political influence in tax cases. However, it may be, 
unless you have some objection, that Mr. Goodson and I will ask Senator John J. 
Sparkman to determine the policy of the Director of Alien Property with respect 
to Japanese who were formerly residents of the United States, who were resi- 
dents of Japan during the war, and who have been permitted to return to the 
United States by officials of the United States Government. I state that Mr. 
Goodson and I may discuss the matter with Senator Sparkman because Mr. 
Goodson is from Alabama and is well acquainted with Senator Sparkman. 

If you have any objection to this action, please advise me. 

Cordially yours, 


JULY 23, 1951. 
Mr. TsuKASA KTryYONo, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Kryono: This morning I have your letter of July 21. The Office 
of the Director of Alien Property told me some weeks ago that if I pushed the tax 
refund too hard, the inclination of that Office would be to vest it. Accordingly, 
I concluded that the thing to do was to do nothing. In the hope that after the 
signing of the treaty the Director of Alien Property, either as a matter of law 
or as a matter of policy, would not vest the refund. Accordingly, I think we 
should try to sit tight until after the conclusion of the peace treaty. 


RENN ET 


CCRT 
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As you know, it now appears that this treaty will be signed in San Francisco 
the early part of September. It must be approved by the Senate, but I assume 
that that approval will be forthcoming without delay. 

My best regards to you and your family, I am 

Cordially yours, 


OCTOBER 23, 1951. 
V. R. PrRitcHArp, C. P. A., 


Merchants National Bank Building, Mobile, Ala. 


Dear Mr. PritcHarD: This morning I have your letter of October 22. As my 
previous correspondence has indicated, 1 deem it advisable to let the matter of 
the Kiyono refund rest until the Japanese peace treaty is ratified by the Senate. 
The Director of Alien Property has indicated that if we push hard for the refund 
he will vest the refund. Of course, we do not want this to happen. 

I shall be in Philadelphia November 5 and 6 trying a case before the Tax 
Court ; November 7 I shall leave for Texas to work on the preparation of a large 
case set for trial in New Orleans and will not be back in Washington until Novem- 
ber 14 


Cordially yours, 


FEBRUARY 27, 1952. 
Mr. TsuKASA KIyYONO, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Kryono: Thank you for your letters of February 23 and 26. I can 
assure you that I am as anxious as you to get the tax refund. However, the 
Treasury Department still seems reluctant to act without getting the clearance 
from the Director of Alien Property. 

As the ratification of the peace treaty seems imminent, I think we had better 
wait a short additional length of time. I am confident that 
treaty is ratified, the refund will be promptly paid. 

Cordially yours, 


when the peace 


Marcu 24, 1952, 
V. R. PritcHarp, C. P. A., 


Merchants National Bank Building, Mobile, Ala. 

Dear Mr. PrircHarD: Thank you for your letter of March 21, with the en- 
closures mentioned therein. I shall consider this matter and write you further 
in the near future. 

The Treasury Department informs me that they want to make the refund to 
Mr. Kiyono and have been prodding the Office of Alien Property at regular inter- 
vals for authority to make the refund. Today I discussed the matter and was 
told that they could see no reason why the refund should not be made as soon 
as the President signs the treaty. However, it was agreed that they would 
again ask permission of the Office of Alien Property to make the refund. They 
told me that they would let me know by Thursday of this week. 

Cordially yours, 


MARCH 27, 1952. 
Mr. TSUKASA KIYONO, 
Cottage Hill Nursery, Mobile, Ala. 


Dear Mr. Kryono: Officials in the Bureau of Internal Revenue informed me 
today that, as yet, they had not heard from the Office of Alien Property as to 
the attitude of that office with respect to your tax refund. 

It is my thought that a reasonable time after the treaty is signed, if the Com- 
missioner does not voluntarily pay the refund, we should file a suit for a 
of mandamus to compel him to pay it. 

I shall keep you advised as to developments. 

Cordially yours, 


writ 
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APRIL 3, 1952. 
Re Tsukasa Riyono, Mobile, Ala. 
Haro.p I. BAYNTON, 
Assistant Attorney General, Director, Office of Alien Property, 
Department of Justice, Washington, D. C. 
(Attention of Mr. H. G. Hilken.) 

Dear Mr. Gbaynron: This is to confirm a telephone conversation of yesterday, 
April 2, 1952, between the writer and Mr. Hilken of your Office. Mr. Hilken 
desired to have a conference on Friday, April 4, 1952, regarding the tax refund 
due Mr. Kiyono as a result of Tax Court decisions. Unfortunately, I will be 
out of the city, attending Tax Court trials, and will not return until Friday, 
April 11 It is our understanding that Mr. Hilken will hold off taking any 
action in the matter until I have had an opportunity to confer with him upon 
my return In the meantime, if an emergency should arise, Mr. Hilken can 
reach me or Mr. Ash by communicating with this office. 

Very truly yours, 





Law Offices of Robert Ash. 


APRIL 3, 1952. 
Mr. TsuKASA KIYONO, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Kryvono: Yesterday Mr. H. G. Hilken of the Office of Alien Property 
called me on the telephone and made a rather unusual suggestion. He said that 
he would recommend to his superiors that the tax refund be released, if you 
would agree to dismiss your action to recover the other property vested by the 
Alien Property Custodian. In our opinion, this verges on extortion and we 
can see no possible justification for it. However, we told Mr. Hilken that we 
would have to discuss the matter with you. 

I have discussed this matter in two long telephone conversations with Mr. 
Ash, who is trying tax court cases in Florida, and he is of the opinion that, at 
this late date, the Alien Property Custodian, as a matter of policy, probably will 
not vest the tax refund. Of course, we have no assurance of this. As you 
know, the Office of Alien Property is now the subject of congressional investiga- 
tion and we doubt that, as a matter of policy, it would vest the tax refund at 
this time 

Mr. Hilken agreed not to take any action in the matter until we can again 
confer with him. A copy of our letter to this effect is enclosed herewith. 

Mr. Hilken stated that the Japanese Treaty would not become effective for 
some time and that they still have the power to vest if they desire to do so. He 
at least inferred that if we did not agree to his proposition, they might vest the 
refund. 

Mr. Ash will probably call you from Florida to discuss this with you. 

We shall appreciate having your views on the foregoing. 

Very truly yours, 


Law Offices of Robert Ash. 


CorraGe HILL NURSERY, 
Mobile, Ala., April 8, 1952. 

Messers. ASH & BAUERSFELD: Regarding the telephone conversation with Mr. 
Ash of this morning from Orlando, Fla. 

Since all lawyers who are working on our vested funds are on contingency 
basis, I cannot think of accepting Mr. Hilken’s offer of dropping our claim for 
vested property to celar the refund money of income tax. I do not see any 
connection with the refund of income tax and the recovery of vested funds, 
but since the Peace Treaty with Japan should become effective only in the 
matter of weeks, it seems wise to delay in getting our refund till such time. 

In the meantime, in order to ward off any possibility of refund money might 
be vested, will it not be wise to raise some slight technica! dispute on amount of 
refund or something, so that they cannot call such and such sums will be the 
Kiyonos? 

As I told Mr. Ash this morning, you have been handling this case so well, and 
having unbound confidence in your judgment and ability, I am willing to abide 
by any decision you might make, 

T. Kryono. 
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DEPARTMENT OF JUSTICE, 
OFFICE OF ALIEN PROPERTY, 
Washington 25, D. C., April 7, 1952. 
Mr. RoBert ASH, 
Attorney at Law, Minsey Building, Washington, D. C. 
Dear Mr. ASH: Enclosed is a confirmation copy of telegram sent to you 
today by this office directly to Miami, Fla. 
Very truly yours, 
Henry G. HILKEN, 
Chief, Intercustodial and Property Branch, 


WASHINGTON, D. C. April 7, 1952. 
Rosert AsH, 
Biscayne Terrace Hotel: 
Regarding my proposal to Bauersfeld on April 2, 1952, re Kiyono matter must 
have tinal decision in appropriate form not later than morning, Monday, April 14. 
H. G. HILKen, 
Chief, Intercustodial and Property Branch, Office of Alien Property. 





APRIL 7, 1952. 
Mr. TsUKASA KIYONO, 
Cottage Hill Nursery, Mobile, Ala. 

Dear Mr. Kryono: Mr. Ash is at present in Miami, Fla., in connection with the 
trial of several cases on the tax court calendar beginning there today. How- 
ever, in a telephone conversation with him this afternoon, he requested that I 
write you regarding a further conversation held between this office today with 
Mr. Hilken of the Office of Alien Property. 

Mr. Hilken has issued an ultimatum to the effect that his office must be 
advised, in writing, not later than next Monday morning, April 14, if you will 
agree to dismiss the action for the recovery of the nursery property. Mr. Hilken 
stated that if you did not so agree, he would take the matter up with the Director 
of Alien Property immediately. 

It is Mr. Ash’s opinion that we should not agree to dismiss this action before 
the Office of Alien Property and that we should request a conference with the 
Director himself before any action is taken. Therefore, unless you advise us 
to the contrary, we will immediately request the opportunity of a conference 
with the Director of Alien Property. 

Very truly yours, 





Law offices of Robert Ash. 


Mostie, Aua., April 8, 1952. 
Mr. Rosert Ash, 
Munsey Building, Washington, D. C. 

DEAR Mr. ASH: With further reference to my telephone conversation with you 
from Miami, I wish to add the following comments. 

Mr. Darsey is very sure of winning our case and I feel certain that he will 
not want to drop it at this time. Because there are also two other lawyers in- 
volved, it would be almost impossible to come to satisfactory terms, should we 
ask them to drop the case. However, aside from all this, I cannot see why we 
should have to drop one claim in order to secure the release of the refund on 
the tax matter. We are dealing with the Government of the greatest democratic 
nation in the world, not bargaining with unscrupulous fixers. In fact, I was 
very shocked when you told me about Mr. Hilken’s offer, which not only seems 
unusual to me, but not at all right. 

Of course, I know very little about the actual law regarding the vesting of 
property of enemy aliens, but have no doubt that you are quite familiar with it. 
The property of thousands of Japanese nationals who were residing in this 
country at the time of the war, during the periods of actual fighting, was not 
vested. The Government vested only the property of enemy aliens who were 
in an enemy country during the war. 

I would also like to remind you that, in less than a year after we returned 
to this country, the Alien Property Custodian released our safety deposit box 
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which had, of course, been blocked during the war. This box contained insurance 
policies, stocks, bonds and some other items which amounted to $40,000 or so. 

Therefore, in view of the above facts, it seems to me that the Alien Property 
Custodian does not have the power to vest any property of an enemy alien 
residing in this country; and in our case, we are living here as permanent resi- 
dents and have certificates to prove this. 

However, as I said, I do not know the law regarding vesting, and if you 
think that there is a possibility of the Alien Property Custodian vesting the 
money, do you not agree with me that it might be wise to delay your conference 
with Mr. Baynton. From your letters and those from your office, I get the 
impression that you believe that there is such a possibility. 

I would like to mention that the Japanese newspaper we take, published in 
San Francisco, and which has proved quite accurate in its news, states that the 
peace treaty should go into complete effect on about the 15th of this month. 
Thus, it seems that if we wait awhile longer, and the treaty does go into effect 
then Mr. Hilken will have no grounds or right to suggest that we follow his 
advice. 

I look forward to hearing from you on the above comments. I would appreciate 
knowing whether or not there is a law to the effect that the Alien Property Cus- 
todian has the power and authority to vest the property of a person in my 
situation. I realize that laws are often so full of loopholes that they can be 
construed to mean almost anything, but some information on this matter would 
be of help. 

Awaiting your advice, I am 

Yours very truly, 
T. Ktyono, 


MosiLe, ALA., April 10, 1952. 
Mr. Rogperr Ash, 
Munsey Building, Washington, D. C. 


Dear Mr. ASH: Since sending you my letter of the Sth this morning, which 
you will no doubt have seen by now, I have received your letter of April 7, by 
Mr. Murray. 

As I explained before, I cannot drop our claim for the recovery of the nursery 
property, even should I want to, because I realize that the lawyers who are 
handling the case will agree to do no such thing. The claim involves an amount 
in excess of $350,000. 

I would like for you to note the enclosed clipping, again from the Nichibei 
Times which is printed in San Francisco. From what it says, I do not see 
how it can be long before the treaty will be in effect without any doubts. 

Therefore, with reference to Mr. Hilken’s ultimatum, I wish that you would 
take steps to block the seizure of the tax refund, if such is possible. That is, 
of course, if the Alien Property Custodian has the authority to still vest the 
refund. If absolutely necessary to keep them from seizing the funds, you might 
tell them that I am willing to make any reasonable concession. But I want 
to stress that this is only if I am forced to do so to keep the Alien Property 
Custodian from seizing the funds now, immediately. 

In half a month my contract here ends and I will be free. Therefore, I do not 
like to leave here now, with so little time left, and especially as we are very 
busy and because I feel a sense of obligation to my employer. Should my 
presence be of definite benefit however, I will fly over at once, but would 
appreciate your doing everything to postpone the matter in some manner, until 
May 1, from which time I will be free and then I can spend any amount of time 
in Washington or any other place. 

There seems little choice for us but to take the matter up with the Director 
of Alien Property Custodian immediately, as you suggest. I do not know what 
position Mr. Hilken holds and whether or not he has any authority, or whether or 
not he is acting at the suggestion of the Director himself. I feel that this is not 
the case, for his actions strike me as being beyond law, but again, I must admit 
my ignorance of thelaw. Since you suggest this meeting with the Director, I feel 
that it must be the wisest thing to do, and I do want you to know that I am in 
agreement with this plan. 

One thing that does strike me as being strange is why Mr. Hilken is so anxious 
now, at this time when the treaty is so near to being in effect, to have us drop 
the case. Also, why issue an ultimatum and is there any significance in the 
date he set. 
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I will appreciate your further correspondence on this matter and thank you 
for your prompt advices and information. 
Yours very truly, 
T. Kryono. 


APRIL 11, 1952. 
Mr. TsuKAsA KryoNno, 
Cottage Hill Nursery, Mobile, Ala. 

DrAR Mr. Kryono: In Mr. Ash’s absence we wish to acknowledge receipt of 
your letter of April 10 regarding the proposal to release the tax refund provided 
you dismiss your proceeding before the Office of Alien Property. As I advised 
you over the telephone, we held a conference today with Mr. Henry G, Hilken, 
Chief, Interecustodial and Property Branch, Office of Alien Property, Department 
of Justice. Our discussion with Mr. Hilken indicates that his office intends 
to vest the tax refund prior to the effiective date of the Japanese Peace Treaty. 
We will advise Mr. Hilken that you are willing to dismiss the proceeding 
before the Office of Alien Property in order to obtain a release of the tax 
refund if the Office of Alien Property will provide a way to compensate the 
attorneys who are handling the proceeding before the Office of Alien Property. 
However, before we do this, we will discuss the entire situation with Mr. Ash. 

Cordially yours, 
LAW OFFICES oF Rosperr ASH. 


WASHINGTON, D. C., April 15, 1952. 
Mr. Haro.p I. BAYNTON, 
Assistant Attorney General, 
Director, Office of Alien Property, 
Washington, D. C. 

Dear Str: Your Office has presently under consideration the question of vest- 
ing or release of the amount of approximately $172,000 principal, plus interest, 
now held by the Treasury Department, owing to Mr. and Mrs. Tsukasa Kiyono. 
This amount has been blocked by your Office pending a determination as to what 
action your Office will take under the Trading With the Enemy Act, as amended. 
It is our understanding that due to the imminence of peace with Japan, a final 
determination will soon be made by your Office on this matter. We are not 
satisfied as to the propriety of your Office’s vesting these funds. In order to 
settle this controversy, however, we make the following proposals: 

(1) Your Office will release these funds from blocking and any other of its 
restrictions under the Trading With the Enemy Act; 

(2) We will withdraw with prejudice the claims now pending before your 
Office for the return of the vested property of Mr. and Mrs. Kiyono and will 
dismiss with prejudice the suit now pending for the return of this vested property 
in the United States District Court for the District of Columbia. 

I have been authorized by counsel of record in that suit and by counsel of 
record in the claims to make the foregoing offer and if it is accepted to dismiss 
the suit and withdraw the claims with prejudice. My authorizations in the 
foregoing respects are attached. 

Sincerely, 
JOHN A. DARSEY. 

Approved: TSUKASA KIYONO. 

TOMOE KIYONO. 

By TSUKASA KIYONO. 
CARL F.. BAUERSFELD 
(For Robert Ash). 


ATLANTA, GA., April 23, 1952. 
Re HGH: PB: NAT: orb 

Mr. and Mrs. Tsukasa Kiyono 
Mr. THoMas H. CREIGHTON, Jr., 

Acting Director, Office of Alien Property, 
Department of Justice, Washington, D. C. 

DEAR Mr. CREIGHTON: Reference is made to your telegram of April 18, 1952, 
advising that our offer of compromise set forth in our letter of April 15, 1952, 
had been accepted by the Director, and to your letter of the same date forward- 
ing to me for execution a notice of withdrawal of claim. 


41389—54—-pt. 2——6 
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I am enclosing, duly executed, the notice of withdrawal of claim. I have 
been advised that H. Russell Bishop, Esq. has executed and returned to you 
the notice of dismissal of the civil suit pending in the United States District 
Court for the District of Columbia I believe that this fully discharges our 
obligations in execution of the Compromise agreement. 

It is my understanding that neither of the aforesaid notices are to be used 
by you and will have no force and effect until you have advised the Treasury 
Department that the Office of Alien Property has no further interest in the funds 
owing to Tsukasa and Tomoe Kiyono presently in its custody, and that the 


Treasury Department is not to consider such property within the restrictions 
of the Office of Alien Property under the Trading With the Enemy Act, as 
amended It is my further understanding that when you have so advised the 
Treasury Department, you will notify me, as well as the office of Robert Ash, 


Eisq., Munsey Building, Washington, D. C. 
Very truly yours, 
JOHN A. DARSEY. 
Senator Dirksen. Is there anything else to come before this par- 
ticular hearing? If not, I think we will recess rather than adjourn the 
hearing. Some other matters may come to the attention of the com- 
mittee before we close for good. 


STATEMENT OF ROBERT H. McNEILL, ATTORNEY AT LAW, 
WASHINGTON, D. C. 


Mr. McNemz, IT am Mr. Robert H. McNeill, of the local bar. 

Senator Dirksen. M-c-N-e-i-l-]? 

Mr. McNem., M-c-N-e-i-]-l. 

Senator Dirksen. You do business here? 

Mr. McNerti. I have my oflice at 815 15th Street NW. 

Senator Dirksen. You are an attorney at law and member of the 
District bar? 

Mr. McNetw. Fifty years a member of the District bar and the 
Supreme Court of the United States. I have been at it a long time, 
Senator. I have one case before the Alien Property Custodian and 
I appeared here 4 months ago before you and made a statement about 
it. We lost the decision, went to the district court, and they refused 
us relief, and we have now taken it to the court of appeals. I have 
here a copy of the record in that case which I would like to hand the 
committee and have your staff examine it and if you get any good out 
of it for your consideration we will be very happy. It comes up for 
argument before the court of appeals during the month of December. 

Senator Dir«seNn. There certainly would be no objection, Mr. 
MeNeill, and as a matter of fact, the committee might find it both 
stimulating and profitable. Thank you, sir. 

(The record referred to follows:) 

McNEILL & USSERY, 
Washington, D. C., February 8, 1954. 
Senator Everert M. DirKSEN, 
Senate Office Building, Washington, D. C. 


(Attention: Mr, W. A. Stevens.) 


MEMORANDUM FOR UNITED STATES SENATE COMMITTEE ON ALIEN PROPERTY 
CUSTODIAN ISSUES 


At the hearing before Senator Dirksen’s committee, the writer mentioned a 
claim of Alix Schmidt, a German national, the only daughter of an American 
citizen, 

Also the fact was brought to the committee’s attention that the Government 
had seized Miss Schmidt’s one-half interest in an important corporation with 
headquarters in St. Louis, Mo., known as the Witte Hardware Co., and sold her 
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one-half interest for approximately $180,000 and converted the money into the 
‘Treasury of the United States. I also brought to the committee’s attention that 
Miss Schmidt opposed the Nazi government throughout World War II and was 
persecuted throughout the war because of her American ancestry, her possession 
of American property, and her opposition to the Nazi programs and governmental 
policies. 

I also testified that Miss Schmidt tried for years before the breaking out of 
World War II and during that war to come to the United States and was pre- 
vented by reason of inability to travel on account of her illness, inability to 
procure space on any ship from Germany to the United States, and compulsion 
against leaving Germany after the war began, although she endeavored in every 
possible way to do so. 

The facts above mentioned are fully set out in the document which I filed with 
the committee, showing the pendency of Miss Schmidt's case in the United States 
district court where her claim was dismissed on technical grounds and its 
pendency now in the United States Court of Appeals for the District of Columbia 
Circuit, where it will come on for hearing during this month or the month of 
March. 

I respectfully refer you to the complaint in the case found in the enclosed 
document on appeal. 

In spite of the positive allegations in the complaint the Government moved 
to dismiss and the court held that the case should be dismissed without a 
hearing on the merits and our appeal now pending is based chiefly upon the ground 
that the district court’s decision was arbitrary and capricious and disregarded 
the allegations of the complaint and all the evidence offered to support it. 
There was no evidence offered by the Government, although a 30-day extension 
of time was granted for that purpose. 

We did a great deal of hard work in this case and would appreciate it if 
Senator Dirksen and/or Senator Langer might have opportunity to read the 
document submitted. It might aid them in the preparation of new legislation 
to meet some of the conditions outlined in our appeal. 

We congratulate Senator Dirksen upon the thoroughgoing work of his sub- 
committee and we greatly appreciated Senator Langer’s cooperation with our 
efforts to present Miss Schmidt’s claim not only before the Alien Property Cus- 
todian but also before the Senate committee. 

R. H. McNEILu. 


UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA CIRCUIT 
No. 11802 
APPELLANT’S BRIEF AND JOINT APPENDIX 
April Term 1953 


ALIx SCHMIDT, APPELLANT Vv. HERBERT BROWNELL, JR. (ATTORNEY GENERAL OF THE 
UNITED STATES, AND THE UNITED STATES OF AMERICA, APPELLEES 


Appeal from the United States Court for the District of Columbia 
STATEMENT OF QUESTIONS PRESENTED 


The following questions are presented by this appeal: 

1. Whether the Court below erred in granting appellees’ motion for summary 
judgment and dismissing the complaint where no answer was filed by appellees. 

2. Whether the Court erred in granting appellees motion for summary judgment 
which admitted the allegations in appellant’s verified complaint where it is 
alleged as proven before the office of Alien Property that appellant’s mother was 
a citizen of the U. S. at the time of her death in 1938; that she married a German 
citizen in 1894 who died in 1914; and that appellant is the only child born as the 
result of that marriage; that appellant attempted to leave Germany for the U. §., 
but was prevented from leaving due to the severe illness of her mother and her- 
self and World War II; that appellant was an involuntary resident of Germany 
prior to World War II, and thereafter until her return to the U. 8.; that since 
December 7, 1941, appellant was substantially deprived of her liberty, all of her 
property taken by the Nazis, discriminated against as a member of a religious 
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group whose mothers were American citizens, persecuted, treated as a German 
alien, and an involuntary resident of Germany, is contrary to the law, under Sec. 
82 (C) and (D) of 50 U. S. C. A. App. 

3. Whether under the above facts the decision in the lower Court was erroneous 
and the decision of the Alien Property Custodian was contrary to the law, 
arbitrary and capricious, and whether appellant received “fair treatment” which 
was uniform with other decisions of the Alien Property Custodian and the Courts 
giving the lower court jurisdiction to substitute its judgment for that of said 
Custodian. 

4. Whether the lower court had jurisdiction if the Alien Property Custodian’s 
decision was contrary to law, arbitrary and capricious, to compel appellees by 
mandamus to issue an order that plaintiff is entitled to receive the value of her 
property seized by appellees, or to grant a judgment for appellant against 
appellees for the value of said property. 


JURISDICTIONAL STATEMENT 


> 


This Court has jurisdiction under U. S. Statute Act of June 25, 1948, c. 646, 
62 Stat. 929, U. S. C. A. Title 28, Sec. 1291, as amended October 81, 1951. 


STATEMENT OF CASI 


This suit is based upon undisputed allegations of fact set forth in appellant's 
complaint (joint appendix attached, pp. 1-6), the summary of such allegations 
being that: (a) appellant claims to be entitled to have returned to her the value 
of her property, approximately $180,000.00 (seized by the Alien Property Cus- 
todian), under the provisions of the Trading with the Enemy Act, as amended, 
50 U. S. C. A., War App. sec. 32 (a), subsections (C) and (D), and bases her 
contentions upon facts which are not disputed (as proven at the Office of the 
Alien Property Custodian and the allegations in the Complaint admitted by ap- 
pellees’ motion to dismiss and for summary judgment), to wit, (b) that appel- 
lant was the only child born to her parents, Cornelia Witte Schmidt, a citizen 
of the United States (App. p. 1), and Max Schmidt, a German national, her 
said parents having been married in Germany in 1894 and having had the one 
child, appellant herein, born June 20, 1895, in Germany. The father of appel- 
lant died in 1914, and her mother in 1988. (See Complaint, paragraph 4 (Ap- 
pendix p. 2).) Appelant’s mother’s father and mother were both citizens of the 
United States, resident in St. Louis, Missouri, and appellant’s maternal grand 
father, during his lifetime, owned the well-established business in St. Louis 
known as the Witte Hardware Company, established in 1849 and incorporated 
in 1880, which manufactured war items for the United States during World 
War I. Upon the death of appellant’s grandfather in 1921, her mother became 
the owner of a large portion of the stock in said corporation, the Witte Hardware 
Company, and drew earnings and dividends therefrom until her death. Ap 
pellant’s mother retained her holding in said company until her death, returning 
for one long visit to the United States, accompanied by appellant, to which she 
intended to return, as did appellant, but both were prevented from doing so due 
to her mother’s severe illness and by World War I, appellant's mother having 
died in 1988 after a prolonged illness, appellant having been prevented from 
returning as she was the sole nurse and attendant for her mother, and by the 
outbreak of World War II and her utter inability to procure passage to the 
United States because of the closing of the borders of Germany—this notwith 
standing her long-continued desire to come to the United States and the further 
fact that an American cousin, at her request, because of her ill health, was 
sent to kurope to aid her leaving Germany and returning to the United States 
was denied entrance, which excluded appellant from procuring an exit from 
Germany to the United States throughout the War (App. p. 2). 

Soon after appellant’s mother’s death in 1938, appellant suffered a nervous 
breakdown and was sick and unable to travel alone. She appealed from time 
to time to the American Consul in Germany before America entered the war 
to assist her to return to the United States—all her efforts failed and she was 
compelled to remain in Germany throughout the war, under persecution by the 
agents of the Hitler regime in Germany (id.). 

According to her complaint, appellant, from the death of her mother until the 
end of the war, was an involuntary resident of Germany, not only during the 
entire period of the war, but for a long time proior thereto (App. p.4). Through- 
out the war, according to the undisputed allegations of appellant’s complaint, 
she suffered persecutions of almost every kind and character; because of her 
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American ancestry she was under grave suspicion from the beginning of the war 
between England and Germany, and particularly so after the United States 
entered the war. She automatically became an object of bitter and harsh 
treatment by the Nazi regime because of her belonging to a class of Americans 
with property and people in the United States (App. p. 3), and because of her 
sympathy with the United States and her desire to return thereto; that she was 
likewise a member of the Lutheran Church, which church was under a sys- 
tematic reign of persecution by the Nazi regime, particularly the Youth Or- 
ganization thereof, that she could not go to her church without fear or serious 
interference and criticism (App. p. 4); that it was well known that she had 
American property and was out of sympathy with the Nazi government and 
desired to return to the United States where she could be free and assume pos 
session of her American property; that she and her mother had accumulated 
certain savings from the earnings of her American property, that this became 
known to the Gestapo, and that during the war all of her said savings, all the 
property appellant owned in Germany, were seized and confiscated because of her 
hostile attitude toward the methods and policies of the Nazi regime (App. pp. 
3. 4); that she was spied upon, followed by Gestapo agents, her room was 
searched, her papers were seized, dating back as far as the year 1900; that 
demands were made upon her to sign over her large estate in the United States; 
and that attempts were made to have her try to influence her relatives in the 
United States to lend aid and comfort to the Nazi government under threats that 
if she did not do so, she would be put in prison or a concentration camp (id.). 
Many other details are alleged in appellant's complaint (App. pp. 1-6), which it 
seems unnecessary to repeat in extenso here. 


NONE OF THESE ALLEGATIONS OF APPELLANT’S UNWILLINGNESS TO REMAIN IN GER- 
MANY, THE SEIZURE OF ALL HER PROPERTY IN GERMANY, AND OF HER DESIRE TO 
RETURN TO THE UNITED STATES, ARE DISPUTED BY THE DEFENDANTS’ MOTION TO 
DISMISS, AND FOR SUMMARY JUDGEMENT 


All of her allegations of confiscation of all her property or of her being an 
unwilling resident in Germany, or of her exceptional reasons for being com- 
pelled to remain in Germany throughout the war, are admitted. None of her 
statements and allegations in the complaint as to her efforts to get out of Ger- 
many and into the United States long before the war between America and 
Germany are questioned, but are admitted. 

Further detailed allegations bringing appellant within the provisions of the 
Trading With the Enemy Act and entitling her to the return of her property 
seized by the United States, are found in paragraphs 8, 9, 10 and 11 of her 
complaint (App. pp. 3-5). 

No answer was filed by appellees to the complaint. Appellees’ motion for 
Summary Judgment was granted, their motion to dismiss was denied, and the 
complaint was dismissed by Order filed 3-30-53 (App. p. 70). 

Appellant’s Notice of Appeal, and the Record on Appeal were duly filed with 
this Court (App. p. 71). 


STATUTES AND CouUrT RULES INVOLVED 


Rule 8 (C) of Federal Rules of Civil Procedure which requires that affirmative 
defenses must be pleaded. 

50 U. S. C. A., War App. see. 32 (2) (C), which provides rights for an indi- 
vidual who was an involuntary resident and citizen of any nation with which 
the United States has been at war, who at any time since December 7, 1941, was 
substantially deprived of liberty or discriminated against as a religious group, 
and (D) of the above section. 


STATEMENT OF POINTS 


The Court below erred as follows: 

1. In granting appellees’ motions for Summary Judgment and dismissing the 
complaint without appellees filing an answer to the complaint, as required for 
affirmative defenses under rule 8 (c) of the Federal Rules of Civil Procedure. 

2. The Court Order dismissing the complaint was erroneous as it upheld the 
Alien Property Custodian’s decision which was contrary to law, arbitrary and 
capricious, not uniform with its other decisions, and failed to give appellant 
“fair treatment”. 

3. The Court erred in failing to set the case down for trial on its merits. 
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SUMMARY OF ARGUMENT 


The allegations contained in the complaint, admitted by appellees motion to 
dismiss and for Summary Judgment, were duly moved at the hearing at the 
office of the Alien Property Custodian, and the evidence was undisputed, which 
as a matter of law entitles appellant to recover the value of her property 
(approximately $180,000.00 seized by appellees under 50 U. 8. C. A. War App. 
sec. 32 (C) and (D). 

Appellees were not entitled to the granting of their motions for Summary 
Judgment based upon aflirmative defenses as they filed no answer to the com- 
plaint as required under Rule 8 (¢), Fed. R. of Civ. Proce 

The decision of the Alien Property Custodian was contrary to law, arbitrary 
and capricious, and appellant failed to receive fair treatment, but treatment not 
uniform to other decisions of the Custodian which enabled the claimants to re- 
cover their property where the facts were not as strong in favor of the claimants 
as in the present case. 

ARGUMENT 


APPELLEES’ MOTION FOR SUMMARY JUDGMENT WAS BASED UPON AFFIRMATIVE DEFENSES 
WHICH UNDER RULE 8 (C) FED. RULES OF CIVIL PROC., MUST BE PLEADED. ISSUE 
SHOULD HAVE BEEN JOINED AND SUBMITTED FOR DECISION ON THE MERITS 


Appellees having failed to file their Answers and Pleas to their affirmative 
defenses as required under Rule 8 (c) of the Federal Rules of Civil Procedure, 
were not entitled to have their motion for Summary Judgment granted, and 
the Court below erred in granting same (Riley v. Titus, 190 F. 2d 653, 89 U. S. 
App. DC 79; Sawyer v. Dollar, 190 F. 2d 623, 647, 89 U. S. App. D. C. 38). 

Appellees’ motions to dismiss and for Summary Judgment were based on the 
defens that the Custodian’s decision was not subject to judicial review, and 
the statute of limitation, which are affirmative defenses (App. p. 7). 

Motions to dismiss and for summary judgment admit the allegations contained 
in the complaint, notwithstanding defendants’ affidavits, otherwise the affidavits 
would raise issue of facts. If appellees had filed their answers setting up the 
same defenses raised in their motion to dismiss and for summary judgment there 
would have been material issues of fact. 

In Land vy. Dollar, 330 U. 8. 731, 786, 737, the court states, as to dismissal of 
complaint 

“* * * The case had not been submitted for decision on the merits. Issue 
indeed had not been joined,” 

In the second place, although as a general rule the District Court 
would have authority to consider questions of jurisdiction on the basis of 
affidavits as well as the pleadings, this is the type of case where the question 
of jurisdiction is dependent upon decision of the merits.” 

‘he allegations of the complaint, if proved, would establish that petitions 
were unlawfully withholding respondents property under the claim that it 
belongs to the United States” (page 736). 

“* * * Tf respondents are right in these contentions, their claim rests 
on their right under general law to recover possession of specific property 
wrongfully withheld” (page 737). 

- * We intimate no opinion on the merits of the controversy. We 
only hold that the District Court has jurisdiction to determine its jurisdic- 
tion by proceeding to a decision on the merits. * * * (page 740). 

[Our emphasis. ] 

In the present case, as in the case above, the case has “not been submitted for 
decision on the merits” and “issues indeed have not been joined”, and “the allega 

f proved, would establish that petitioners” (appellees 
herein) “were unlawfully withholding respondents” (appellant herein) “prop- 
erty under the claim that it belonged to the United States”. As in Dollar case, 
supra, this court should have this case remanded to the District Court with 
instructions to “determine its jurisdiction by proceeding to a decision on the 
merits”. 

We have not found any case decided by this Court, or the Supreme Court of 
the United States, where there are facts similar to this case, in which the 
District Court decision was affirmed in granting a summary judgment. 
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II 
TRADING WITH THE ENEMY ACT AND INTENT OF CONGRESS 


The appellees’ Motion to Dismiss and for Summary Judgment takes as true 
all her allegations, as well as all reasonable implications therefrom. 

We are therefore confronted with the proposition as to whether, in view of the 
facts alleged in the Complaint, appellants claim for return and recovery of her 
property is barred by the provisions of the Trading with the Enemy Act, and 
especially by the amendments designated as Section 32, subsections (C) and 
(D), 50 U. S.C. A. War. App. 

We say these sections, nor either of them, prevent the return of claimant’s 
property. 

These two subsections read as follows: 

“(C) an individual voluntarily resident at any time since December 7, 
1941, within the territory of such nation, other than a citizen of the United 
States or a diplomatic or consular officer of Italy or of any nation with 
which the United States has not at any time since December 7, 1941, been at 
war: Provided, That an individual who, while in the territory of a nation 
with which the United States has at any time since December 7, 1941, been 
at war, was deprived of life or substantially deprived of liberty pursuant to 
any law, decree, or regulation of such nation discriminating against political, 
racial, or religious groups, shall not be deemed to have voluntarily resided 
in such territory; or 

“(D) an individual who was at any time after December 7, 1941, a citizen 
or subject of Germany, Japan, Bulgaria, Hungary, or Rumania, and who on 
or after December 7, 1941, and prior to the date of the enactment of this 
section, was present (other than in the service of the United States) in the 
territory of such nation or in any territory occupied by the military or 
naval forces thereof or engaged in any business in any such territroy: Pro- 
vided, That notwithstanding the provisions of this subdivision (D) return 
may be made to an individual who, as a consequence of any law, decree, 
or regulation of the nation of which he was then a citizen or subject, dis 
criminating against political, racial, or religious groups, has at no time 
between December 7, 1941, and the time when such law, decree, or regulation 
Was abrogated, enjoyed full rights of citizenship under the law of such 
nation: * % *.” 

We maintain that the decision of the Examiner, Mr. Harry LeRoy Jones (App. 
25-33), and the order of the United States District Court for the District of Co- 
lumbia barring claimant’s right to have her property returned (App. p. 70) were 
grossly erroneous for the following reasons: 

1. Both misinterpret the liberal and generous purpose of Congress in adopting 
these two remedial sections of law and give them the narrowest possible misinter- 
pretation, along harsh and technical lines ; 

2. That any reasonable or fair consideration of the Reports of these sections 
by both House and Senate show that Congress wanted to enlarge the rights of 
all those who were anti-Nazi in their sympathies and unwilling residents in Ger- 
many or who fell into any persecuted class of German residents, whether Jewish 
or Lutheran, or whether they were made up of a smaller class, such as a group 
of descendants of American citizens, such as claimant here. 


THE REPORTS OF CONGRESS CLEARLY SHOW THE GENEROUS INTENTIONS OF BOTH HOUSE 
AND SENATE IN THE PASSAGE OF SECTION 32, SUB-SECTIONS (C) AND (D) 


The present opinion or decision of the Alien Property Custodian (App. pp. 
25-33 )—persisted in against the obvious will of Congress—fails to recognize and 
follow the liberal purpose of said Section 32, as shown by the following provisions 
found in the House and Senate reports: 

The House Report No. 2398, dated June 27, 1946, amending the Act, states 
that the purpose is— 

“To authorize the return of vested property to innocent victims of Axis Ag- 
gression who may have been nationals or residents of enemy countries” 
(page 1 of Report). 

As stated in the Senate Report No, 1875, dated July 5, 1946, pages 6, 7—prior 
to the amendment, “administrative return of vested property may not in general 
be made to persons who were voluntarily resident in an enemy country, or to 
citizens of such cowntry, who were physically present in its territory. The 
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amendment removed these bars in certain cases of victims of Axis oppression 

by adding to subparagraph (C) of section 32 (a) (2) the proviso— 
“Provided, That an individual who, while in the territory of a Nation with 
which the United States has at any time since December 7, 1941, been at 
war, was deprived of life or substantially deprived of liberty pursuant to 
any law, decree or regulation of such nation discriminating against political, 
racial or religious groups, shall not be deemed to have voluntarily resided in 
such territory.” 

As will be noted from the above quotation of the House report, Congress in- 
tended to authorize the return of vested property to innocent victims of Avis 
agoression who may have been nationals or residents of enemy countries. 

How could language be more appropriate than this in its application to claim- 
ant’s demands for a return of her property? 

Also, from the above-quoted provisions of the Senate report, it is clear that 
Congress intended that those nationals of Germany who were unable to leave 
Germany and who because of their anti-Nazi sympathies were deprived of sub- 
stantial rights, should also be allowed to have their property returned. This is 
merely giving to those who were friendly to our country and unfriendly to Hitler 
the right to be so treated by our government in the matter of the return of 
property. 

The above applied even to German nationals who were residents in that country 
throughout the war, and applied much more strongly to claimant in this case who 
admittedly was an unwilling resident throughout the war and several years 
before the war began. 

The District Court followed along with the above false reasoning and applied 
the same technical considerations, rather than liberal principles, in denying 
claimant's rights. Also, the District Court ignored the false assumptions of non- 
existing facts as to claimant, such as the statement in the Alien Property Cus- 
todian examiner's opinion, page 7: 

“It is more reasonable to assume that the claimant was fined 8,000 RM for 
some alleged violation of the Foreign Exchange Laws.” 

There is nothing in the record on which to base the above assumption, and, yet, 
the Alien Property Custodian makes the assumption in the face of absolute cate- 
gorical evidence to the contrary: and the District Court, by dismissing claim- 
ant’s pe’ ‘tion, followed in the wake of the Custodian—which it is so easy to do, 
since fu 'lowing along does not require independent investigation. 

Iso, this Court’s attention is called to the fact that notwithstanding every 
form of persecution known to have existed during the Hitler regime was visited 
upon claimant, except imprisonment in a concentration camp or behind bars, or 
execution, the Alien Property Custodian found that all of these incidents in- 
cluding the seizure of all of appellant’s property “would not without more con- 
stitute a substantial deprivation of liberty as a result of action discriminating 
against a political, racial or religious group.” 

The puzzling inquiry is, What “more” could have been done to the claimant 
than was done? 

The evidence uncontradicted shows that claimant was persecuted because of 
her being a daughter of an American citizen and because she had American 
property unavailable to Hitler’s butchers, and also that she was a member of a 
persecuted church, and that she was an unwilling resident of Germany trying 
to get back to the shores of America long before the war began, and treated as 
a German enemy—and all of this is ignored too. 

We also quote further from the House and Senate reports to dramatize the 
intention of Congress, so that this Court will see how that intention has been 
utterly ignored, arbitrarily and capriciously disregarded, where all of appellant’s 
property was seized by the Nazis: 

“In employing the phrase ‘substantially deprived of liberty’ (subsection c) 
the Committee recognize the measures in terms addressed to deprivation 
of property rights may have so seriously impaired the victim’s freedom to 
engage in basic pursuits as to constitute a substantial deprivation of liberty” 
(House Report No. 2398, supra). 

“* * * the deprivation of liberty must be substantial in order to be given 
recognition ; but it need not be a total deprivation. Deprivation of property 
which will be regarded as proof of persecution is that which so trenches upon 
the ownership or use or disposition of property as to prevent the victim from 
functioning as a free human being. It is not required that he be stripped 
of all his property in order to be given relief” (Senate Report No. 1875, 
supra). 
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III 
UNFAIR TREATMENT OF APPELLANT, AND NON-CONFORMITY WITH OTHER OASES 


We respectfully submit that the above decision by the Alien Property Custodian 
also violates its own decisions in other cases, as it violates the Committee reports 
we have quoted from and the decisions of the courts in other cases of like import. 

Without going into details and writing an extended dissertation of these cases, 
we respectfully refer the Court to the decisions of the same examiner, Mr. Jones, 
in the matters of the claims of Beilin v. Alien Property Custodian, Docket No. 122; 
Von Oppenheim v. Alien Property Custodian, Docket No. 591; and Court decision 
in Guessefeldt v. McGrath, 342 U. 8. 308; McGrath v. Zander, 177 F. 2d 649, 85 
U. S. App. D. C. 33 

There has Really Been no Decision in this Case—a Mere Arbitrary Re- 
jection Contrary to all the Evidence and to the Principles of Law and the 
Purposes of Congress Above-Referred to. 

The facts stated in the opinion of Examiner Jones alone demanded that he 
decide in favor of a return of claimant’s property. While he stated the facts 
mildly in her favor, but not nearly so strongly as he should have stated them 
or as they were established by uncontradicted witnesses, the rejection of her 
claim, in view of his own findings, was clearly arbitrary or capricious, or both. 

In the case of U. S. v. Carmack, 329 U. 8S. 230, 248, the court stated in footnote 
14, page 244, as follows: 

“Arbitrary is defined by Funk & Wagnalls New Standard Dictionary of 
the English Language (1944) as ‘1. Without adequate determining prin- 
ciple; * * * and by Webster’s New International Dictionary, 2d ed. (1945) 
as ‘Fixed or arrived at through an exercise of will or by caprice, without 
consideration or adjustment with reference to principles, circumstances, or 
significance, * * * decisive but unreasoned * * *.’” 

“Capricious is defined by Webster’s * * * as ‘2. Apt to change suddenly, 
freakish, whimsical; humorsome.’ Cf. For Film Corp. v. Trumbull, 7 F 2d 
727; Puget Sound Power & L. Co. v. Public Utility Dist., 1383 F 2d 286 * * *. 
See also U. S. v. Certain Parcels of Land, 30 F. Supp. 372, 879; U. S. v 
Parcel of Land, 32 F. Supp. 718, 721.” 

In Estep v. U. S., ete., 327 U. S. 114, the Court held that although the act pro 
vided that decisions of local draft boards shall be final, that if the determination 
was contrary to the provisions of the Act, it was subject to judicial review, as 
the determinations would be in defiance of the law. 

In this present case, the determination is also in defiance of the law and intent 
of Congress, as shown by this claimant’s complaint in which the allegations are 
admitted, which are made a part hereof by reference. 

The holding that a German citizen in Germany during the war cannot recover 
is as we read the law and the decisions contrary to the following cases where 
German citizens in Germany during the war were, as also held by Mr. Jones, the 
Alien Property Custodian examiner, entitled to recover vested property in the 
United States: 

Guessefeldt v. McGrath, 342 U. 8. 308. 
Baroness Ruth Von Oppenheim, Alien Property No. 591, decided October 16, 

19517. 

McGrath v. Zander, 177 F 2d 649, 85 U. S. App. D. C. 334. 

The present opinion of the Alien Property Custodian also fails to recognize and 
follow the liberal intent of Congress in amending subsections (C) and (D) as 
followed in the Guessefeldt case, supra, in which it is stated : 

“* * * Considering that confiscation is not easily to be assumed, a con- 
struction that avoids it and is not barred by a fair reading of the legislation 
is invited” (page 320). 

The House Report No. 2398, dated June 27, 1946, on the proposed amendments 
to the Act, states that the purpose is— 

“* * * To authorize the return of vested property to innocent victims of 
Axis aggression who may have been nationals or residents of enemy 
countries * * *,” 

IV 


APPELLANT DID NOT RECEIVE FAIR TREATMENT 


Appellant did not receive fair treatment by the Alien Property Custodian as 
the treatment was not uniform to other decisions of the Custodian which enabled 
claimants to recover their property where the facts were not in favor of the 
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claimants as in the present case, where the facts were not as strongly in favor 
of the claimants as in the present case, so the lower Court should have sub- 
stituted its judgment for that of the Custodian (Gregory v. Barr, 208, F. 2d 364). 
See cases cited, supra, pages 11, 12. 

In view of the above discussions and references to the reports of Congress, we 
respectfully submit that 

1. The action of the Alien Property Custodian was arbitrary and capricious 
and, therefore, complainant had no legal action taken upon her claim. 

2 That the action of the District Court in dismissing claimant’s petition 
herein was improvident and clearly incorrect as a matter of law. 

3. That the District Court should have accepted jurisdiction of this cause 
and heard it on its merits to determine whether or not claimant had really ever 
had a real bonafide consideration of her claim or whether the same had been 
arbitrary and/or capriciously rejected. 

4. That this Court should adjudicate that the action of the District Court 
was erroneous and remand this case to that court for trial. 

Respectfully submitted, 

JoHN J. Morse, 

Roserr H. McNEILL, 

T. Bruce FULLER, 

Attorneys for Claimant, 
815 15th Street NW., Washington, D. C. 

Of counsel: 

McNEILL & USSERY, 
By Roserrt H. McNEILL, 


JOINT APPENDIX 
In the United States District Court for the District of Columbia 
No. 5329-52 (Filed Nov. 25, 1952) 
ALIx ScHMiptT, 15 Bacon Street, NATICK, MASS., PLAINTIFF 
v. 


JAMES TP. McGRANERY, (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND 
F. Kirks (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED 
AS ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, 
DEFENDANTS 


Complaint 


(PETITION FOR MANDAMUS TO COMPEL DEFENDANTS TO ISSUE AND ORDER THAT PLAIN- 
TIFF IS ENTITLED TO RECEIVE THE VALUE OF HER PROPERTY SEIZED BY DEFENDANTS, 
OR FOR A JUDGMENT AGAINST DEFENDANTS IN FAVOR OF PLAINTIFF FOR THE VALUE 
OF SAID PROPERTY ) 


1. Plaintiff is a resident of the United States; this matter in controversy 
exceeds, exclusive of interest, attorney fees and costs, the sum of Three Thousand 
Dollars ($3,000.00). 

2. This Honorable Court has jurisdiction to compel the defendants by man- 
damus to issue an order holding that plaintiff is entitled to a return of her prop- 
erty, or the value thereof, seized by the Office of Alien Property, or for a 
judgment against defendants to recover the value of her property under the Trad- 
ing with the Enemy Act, as amended, 50 U. S. C. A., War Appendix, Sections 9 
(a) and 82 (a). 

8. Plaintiff is the only child, daughter and sole heir of Charlotte Cornelia 
Witte Schmidt, who died in the year 19388, a citizen of the United States. The 
estate of plaintiffs mother was taken over by the Office of Alien Property, 
amounting to approximately $180,000.00, by vesting order No. 21638, dated 
September 8, 1948, while the estate was in the process of administration in St. 
Louis, Missouri. 

4. Plaintiff's mother, Charlotte Cornelia Witte, was born in the United States 
of American parents, and married a German citizen, Max Schmidt, in 1894: their 
only child is plaintiff, who was born on June 20, 1895, in Germany. Plaintiff’s 
father died in 1914. Plaintiff's mother sold their house after her husband’s 
death and intended to return to and live with plaintiff in the United States, as 
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they always wanted and intended to return, but were prevented from doing so 
by World War I. Plaintiff's mother died in 1938 after a prolonged illness. 

5. The father of plaintiff’s mother, a citizen of the United States, owned the 
Witte Hardware Company in St. Louis, Missouri, established in 1849, and in- 
corporated in 1880. The company manufactured war equipment for the United 
States during World War Il. Plaintiff's mother was the sole surviving child 
and chief beneficiary of the Witte estate, which owned said Company, from the 
year 1921. Plaintiff's mother retained her holding in said company, as she 
intended to return to and live with plaintiff in the United States. 

6. Plaintiff suffered a nervous breakdown after her mother’s death, and was 
sick and unable to travel alone. She appealed a number of times to the Ameri- 
can Counsel in Germany to assist her to return to the United States, but could 
not get passage on any steamer. Plaintiff's counsin, son of the head of the Witte 
Hardware Company in St. Louis, Missouri, was sent from the United States to 
assist plaintiff in leaving Germany to return to the United States, as she was 
sick and could not travel alone, but by the time he arrived at the German borders 
they were closed and plaintiff could not leave Germany. Plaintiff, therefore, 
was not a voluntary resident of Germany, and remained so for a long time before 
World War II occurred and throughout said War. Plaintiff applied for immi- 
gration into the United States after World War II but could not get to the 
United States until 1951 due to the lack of funds from the seizure by the United 
States. 

7. The Nazis, due to plaintiff's American deceased mother, and plaintiff's 
large estate in the United States, and her large number of influential relatives 
in the United States, began to persecute plaintiff, as follows: 
Reasons: 
(1) American ancestry, 
(2) American property, 
(3) American sympathies and desire to return to the United States, 
(4) Open desire to return to the United States, 
(5) Unwillingness to remain in Germany, 
(6) Active membership in the Lutheran Church. 

(a) For the above reasons, the said agents of the Nazis, and Hitler officials 
and officials under them, spied upon plaintiff, followed her, searched her room, 
seized her papers, consisting of papers from the year 1900, and tried to make 
plaintiff sign over her large estate in the United States, and to influence plaintiff 
to have her large number of American relatives in the United States aid the 
Nazis’ cause, under threats that if plaintiff did not do so she would be put in 
prison; the Nazi agents, German officials, made it a point to come to plaintiff's 
room when she was alone, question her and threaten her with imprisonment. 
Plaintiff was a sickly woman, unmarried, alone, an orphan living in fear of being 
continuously persecuted by the Gestapo, as they seized all her property, as will 
be stated later. However, plaintiff refused to cooperate, at any time, although 
she was in danger of being put in prison for failing to comply with the Nazi 
demands. Other German citizens, except Jews, and in exceptional cases, were 
not subject to such horrible treatment and persecuted as plaintiff was, deprived 
of her liberty, and regarded and treated as an enemy alien by the German 
authorities and kept under constant surveillance. 

8. Plaintiff was never a member of the Nazi party or any of its branches and 
did not work for a Nazi organization. Her views were in opposition to the 
ideals of National Socialism and she never entertained sentiments hostile to the 
United States. 

9. The Nazis seized 4,100 RM which she had in her bank and 900 RM which 
she had in her room in 1943, and she was forced to borrow 3.000 RM which a 
friend paid to the Nazis to keep plaintiff out of prison. Plaintiff, having 
no income or property, and being in debt, was forced to work long hours 
in order to live and repay said 3,000 RM, which substantially took away 
her liberty and freedom, and the rights a German citizen was entitled to. 

10. Plaintiff was a member of the Lutheran Church, and was substantially de- 
prived of her freedom to worship in her church. She was spied upon, watched, 
followed, warned, threatened, and told that if she continued to attend her church 
she would be placed in a concentration camp or in prison, which continued until 
the Allied troops took over. Plaintiff often saw the Gestapo agents watching 
her room, or her on the streets, or in front of the Church and she stayed away, 
but at other times defied them, regardless of their threats of putting her in 
prison. German citizens, except Jews, and those taking an active stand against 
the Nazis, were not denied freedom to worship as plaintiff was. 
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11. Plaintiff, although a German citizen, was not a voluntary, but an unwilling 
resident of Germany from the year 1939 to 1951. She was persecuted by the 
Nazi regime, treated as an alien enemy by Germany largely because of her Amer- 
ican ancestry and property, and substantially deprived of liberty ; discriminated 
against and persecuted as one of the religious Lutheran group and because of her 
American mother and ancestry and because she had her mother’s large estate and 
had many relatives in the United States; that said persecution was largely based 
on her said American connections and sympathies and greatly intensified thereby ; 
that the persecution she suffered was not such as other German Nationals suf- 
fered but was far more intense, continuous and destructive of practically all her 
liberties, including religious freedom, free speech, ownership and use of her 
assets accumulated in Germany and the income from her mother’s and her prop- 
erty in America, which persecution was so great and persistent that she was 
denied all the freedoms contemplated by the statutes governing the return of 
property by the Alien Property Custodian, and so affected thereby that she lost 
her health and her ability to earn a living and so disabled by said persecutions 
and deprivation of her substantial liberies that she was thrown into a state of 
poverty by the confiscation of her property and into a state of almost total 
disability ; and plaintiff says that the uncontradicted evidence herein establishes 
the above contentions and that the Examiner, who denied her claim for a return 
of her property, had no evidence before him to the contrary—although plaintiff 
agreed to a continuance asked by the counsel for Alien Property Custodian to 
enable him to produce such evidence, if available; but plaintiff says that all of 
said uncontradicted evidence was arbitrarily and capriciously disregarded by said 
Examiner, Mr. Harry LeRoy Jones, and that such disregard was followed and 
affirmed upon Claimant’s Petition For Rehearing, and that both of said actions 
should be judicially reviewed and plaintiff’s claim allowed and her property 
decreed to be returned to her, as provided under section 32 (2) subsections (C) 
and (D) of 50 U. S. C., Appendix, under which she is entitled to a return of the 
value of her property seized by the Alien Property Custodian. 

12. The Alien Property Custodian denied plaintiff's claim in Docket No. 1083, 
entered March 20, 1952, and Petition for Review on August 1, 1952, on the ground 
that she was a citizen and resident of Germany. This decision by the Custodian 
is contrary to law, arbitrary and capricious, and contrary to the undisputed facts 
and evidence presented to Examiner Harry LeRoy Jones and the Alien Property 
Custodian. 

WHEREFORE: 

1. Plaintiff requests this Honorable Court to find that plaintiff is entitled 
to recover approximately $180,000.00 as the value of her property taken by the 
Alien Property Custodian, and thereupon to enjoin and restrain the defendants 
from persisting in their refusal to pay or cause to pay plaintiff said sum, or 

2. For a judgment against defendants in favor of plaintiff for $180,000.00, or 
such sum as the Court may find plaintiff is entitled to under the law. 

5. For a writ of mandamus requiring defendants to pay. 

Respectfully submitted, 

Aix ScHMIDT. 
CoUNTY OF MIDDLESEX, 
State of Massachusetts, ss: 


Affiant being first duly sworn deposes and says: that she has read the fore- 
going petition subscribed by her, and that the statements contained therein are 
true to the best of her knowledge and belief. 

ALIx ScHMIDT. 


Subscribed and sworn to before me this 22nd day of October 1952. 
WittiAM H. HAtey, 
Justice of the Peace. 
My commission expires July 24, 1953. 
Rogert H. McNEIL1, 
T. Bruce FULLER, 
801 Bowen Building, 815 15th Street NW., Washington 5, D. C. 
Attorneys for plaintiff. 
Of Counsel: 
JOHN JAY MORSE, 
506 Olive Street, St. Louis, Missouri. 
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In the United States District Court for the District of Columbia 
No. 5829-52 (Filed Nov. 25, 1952) 
ALIx SCHMIDT, 15 BACON STREET, NATICK, MASS., PLAINTIFF 
v. 


JAMES P. McGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F, 

' KiRKs (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED 

As ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, 
DEFENDANTS 


DEFENDANTS’ MOTION FOR DISMISSAL OF COMPLAINT UNDER RULE 12 (B) AND FOR 
- SUMMARY JUDGMENT UNDER RULE 56 (B) 


The defendants, by their undersigned attorneys, move the Court for an order 
dismissing the complaint and for summary judgment, under Federal Rules (12) b 
and 56 (b), on the grounds 

(1) that with respect to the claim under Section 32 of the Trading with 
the Enemy Act (60 Stat. 50, as amended, 50 U. S. C. App. See. 32) 
(a) there is no issue as to any material fact, and defendants are 
entitled to judgment as a matter of law, and 
(b) the claim is beyond the jurisdiction of the Court, 
(2) that with respect to the claim under Section 9 (a) of the Trading 
with the Enemy Act (40 Stat. 419, as amended, 50 U. 8S. C. App. Sec. 9 (a) ) 
(a) there is no issue as to any material fact, and defendants are en- 
titled to judgment as a matter of law, and 
(b) the claim is barred by limitations. 
Respectfully submitted, 
Row.Lanp F, Kirks, 
Assistant Attorney General, 
Director, Office of Alien Property, 
JAMES D. HILL, 
Chief, Litigation Branch, 
DAvip SCHWARTz, 
PAuL E. McGraw, 
Attorneys for Defendants, 
Office of Alien Property, Department of Justice, Washington 25, D.C. 


JANUARY 21, 1953. 


Service of this motion, and the supporting Points and Authorities and affidavits 
of Paul E. McGraw and Julian M. Hare, made this 21st day of January 1953, by 





= mailing a copy of each to Robert H. McNeill and T. Bruce Fuller, 815 15th Street 
NW., Washington, D. C., counsel for plaintiff. 
PAUL E. McGRaAw. 
. 


In the United States District Court for the District of Columbia 
No. 5329-52 


ALIx ScHMIDT, 15 BACON STREET, NATICK, MASS., PLAINTIFF 
v. 


JAMES P. MCGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F. 
KirKs, (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED AS 
ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, DEFENDANTS 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR DISMISSAL OF COMPLAINT UNDER 
RULE 12 (B) AND FOR SUMMARY JUDGMENT UNDER RULE 56 (B) 


From the allegations of the complaint (pars. 2, 11) and the prayer, it appears 
that plaintiff is suing 

(1) for an order in the nature of a writ of mandamus to compel defendants 

to return to plaintiff, under Section 32 of the Trading with the Enemy Act 

(60 Stat. 50, as amended, 50 U. S. C. App. Sec. 32), the value of the property 


als tg ares) 
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vested from her by Vesting Order No. 2163 as enemy property under the 


Act, and 
(2) apparently in the alternative, for a judgment under Section 9 (a) of 
the Act (40 Stat. 419, as amended, 50 U. 8. C. App. See. 9 (a)) against 
lefendants for the value of the vested property. 

Nature of the Case On September 8, 1943, the Alien Property Custodian issued 
Vesting Order No. 2163 (8 F. R. 16067), vesting plaintiff's interest in certain 
property in Missouri. A copy of the Order is Exhibit 1 to the accompanying 
affidavit of Paul E. McGraw. Plaintiff is a German citizen by birth in Germany, 


of 
and has lived in Germany continuously from her birth in 1895 until 1951 (Com- 


piaint rs. 4, 6,11). She does not allege that she is an American citizen 
1949, plaintiff filed a formal administrative claim with the 


riy for the return of the proceeds of the liquidation of the 
Accompanying aflidavit of Jujian M. Hare, Exhibit 9. The 
idered the claim timely filed as of October 16, 1946, the date 
claim received from attorneys for plaintiff. Jbid., 


ri, if hearing was held on plaintiff's claim. Plaintiff and 

an expert witness testified in behalf of the plaintiff and plaintiff was represented 
sel. Affidavit of Paul k. McGraw, p. 3. 

consideration of the evidence, the hearing examiner concluded that 

itizen of Germany, had been present in Germany continuously be 

mber 7, 1941, and March 8, 1946, the date of the enactment of Section 

the Act (60 Stat. 50, as amended, 50 U. S. C. App. See. 32), and was in- 

eligible for a return of her vested property under Section 82 (a) (2) (D). The 

ground was that plaintiff had not shown, as required by the exculpatory clause 

of subdivision (D) of Section 32 (a) (2), that at no time after December 7, 1941, 


full rights of citizenship in Germany as a consequence of any 


did she enjoy 
law discriminating against political, racial, or religious groups. A copy of the 
opinion of the hearing examiner, dated March 20, 1952, containing his findings, 

lusions, and determination that plaintiff's claim should be denied, is attached 


as Exhibit 2 to the affidavit of Paul E. McGraw (Complaint, par. 12). 

\ petition for review by plaintiff was denied by the Director of the Office of 

n Property on August 1, 1952 (Complaint, par. 12; affidavit of Paul E. Mc- 
aw, Exhibit 3). And a petition for rehearing was likewise denied, on Septem- 
1952 Affidavit of Paul E. McGraw, Exhibit 4. Plaintiff then filed this 
November 25, 1952. 
tentions of Defendants——The complaint should be dismissed as a matter 
of law, for, among others,’ the following reasons: 

(1) With respect to Section 82: Insofar as the complaint seeks relief under 
Section 82 because of arbitrary or incorrect administrative action, it should be 
denied because the administrative decision was correct and not arbitrary and 
because, in any event, proceedings under Section 32 are not subject to judicial 
revie 

~) With respect to Section 9 (a): Plaintiff is an enemy within the meaning 
of the Trading With the Enemy Act, and she is thus ineligible to maintain a suit 
under Section 9 (a) (40 Stat. 419, as amended, 50 U. S. C. App. See. 9 (a)). 
Even if she were not an enemy, any suit by her under Section 9 (a) would be 
barred by the statute of limitations contained in Section 33 of the Act (60 Stat. 

5, as amended, 50 U. 8. C. App. Sec. 33). 


fects in the complaint, not here discussed in detail. are as follows: The 

mike the allegation that plaintiff is not an enemy, required by Section 

nsable to the jurisdiction of the Court. Garvin v. Kogler, 272 Fed 

Moreover, the suit is brought against the wrong parties The 

ur James P. MeGranery (Attorney General of the United States), 

(Assistant Attorney General, otherwise known and designated as 

t stodian), and the United States of America.” There is no consent, in 

Section 9 (a or suit against the “United States” (Pflueger v. United States, 73 App. 

D. C. 364, 121 F. 2d 732 (1941) cert. denied, 314 U. S. 617), nor for a suit against an ASs- 

sistant Attorney General (Mr. Kirks is not the Alien Property Custodian), nor for a suit 

against the Attorney General as such rhe Attorney General must be sued as successor 

to the Alien roperty Custodian (Executive Order 9788, October 14, 1946, 11 F. R 

11981), and since this is a suit for money, the Treasurer of the United States must be 

oined (United States v. Securities Corporation General, 55 App. D. C. 256, 258, 4 F. 2a 

619, 621 (1925), aff'd 269 U. S. 283; 40 Stat. 419, as amended, 50 U. S. ¢. App. 
Sec. 9 (a)). 





ADMINISTRATION OF TRADING WITH THE ENEMY ACT S809 


A, Plaintiff has no facts to support a cause of action for erroneous or arbitrary 
action under Section 32; in any event, a proceeding under Section 32 is not 
subject to judicial review. 

Plaintiff challenges the administrative decision denying her claim under 

Section 32 of the Act as arbitrary and incorrect (Complaint, pars. 11, 12). The 

decision was correct, and moreover, is not subject to judicial review. 


(1) The administrative decision was correct 
Section 32, enacted March 8, 1946, reads in pertinent part as follows (60 Stat. 
50, as amended, 50 U. S. C., App. See. 32) : 


(a) The President, or such officer or agency as he may designate, may 
return any property or interest vested in or transferred to the Alien Prop- 
erty Custodian * * * or the net proceeds thereof, whenever the President 
or such officer or agency shall determine 

(1) that the person who has filed an notice of claim for return * 
was the owner of such property or interest immediately prior to its 
vesting in or transfer to the Alien Property Custodian .'*; and 

(2) that such owner, and legal representative or successor in interest, 
if any, are not— 


* 


ok * a * © 

(C) an individual voluntarily resident at any time since Decem- 
ber 7, 1941, within the territory of such nation, other than a 
citizen of the United States or a diplomatic or consular officer of 
Italy or of any nation with which the United States has not at 
any time since December 7, 1941, been at war: Provided That an 
individual who, while in the territory of a nation with which the 
United States has at any time since December 7, 1941, been at war, 
was deprived of life or substantially deprived of liberty pursuant 
to any law, decree, or regulation of such nation discriminating 
against political, racial, or religious groups, shall not be deemed 
to have voluntarily resided in such territory; or 

(D) an individual who was at any time after December 7, 1941, 
a citizen or subject of Germany, Japan, Bulgaria, Hungary, or 
Rumania, and who on or after December 7, 1941, and prior to the 
date of the enactment of this section, was present (other than in 
the service of the United States) in the territory of such nation 
or in any territory occupied by the military or naval forces thereof 
or engaged in any business in any such territory; Provided, That 
notwithstanding the provisions of this subdivision (D) return may 
be made to an individual who, as a consequence of any law, decree, 
or regulation of the nation of which he was then a citizen or subject, 
discriminating against political, racial, or religious groups, has at 
no time between December 7, 1941, and the time when such law, 
decree, or regulation was abrogated, enjoyed full rights of citizen- 
ship under the law of such nation. * * * 

(4) * © *; and 
(5) That such return is in the interest of the United States. 

In the administrative proceeding it appeared (as it does in this action) that 
plaintiff was a German citizen who was present in Germany all during the war 
until at least March 8, 1946, the date of the enactment of Section 32. Opinion 
of hearing examiner, Finding 1, Exhibit 2 to affidavit of Paul E. McGraw, p. 1, 
Complaint, pars. 4, 6, 11. As such, plaintiff was ineligible for a return under 
subdivision (D) of Section 32 (a) (2), unless she came within the proviso to 
subdivision (D). This she did not do, because of her failure to show, as required 
by the proviso— 

(1) that “at no time” between December 7, 1941, and March 8, 196, 
did she enjoy full rights of citizenship ; 

(2) that her deprivation of or failure to enjoy full rights of citizenship 
was due to a “law, decree, or regulation” discriminating against a political, 
racial, or religious group. 

The opinion of the hearing examiner sets out the matter in full. 
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The complaint contains a lengthy recital of plaintiff's difficulties with German 
authorities. She was “followed”, “fined”, “spied upon”, “warned”, “threatened”, 
“told”, not to go to church, she “saw the Gestapo agents watching her room, or 
her on the streets’; they “searched her room, seized her papers”, “seized 
RM 4,100 which she had in her bank,” ete. (Complaint pars 7-10). Similar 
testimony was given by plaintiff in the administrative proceeding and was prop- 
erly held not to satisfy the plaintiff's requirements of the proviso to subdivision 
(ID) of Section 382 (a) (2). 

The complaint further alleges that plaintiff was an involuntary resident of 
Gerinany by reason of World War I, her mother’s death in 1938, her illness there- 
after, her inability to secure steamship passage, the closing of borders, and so on 
(Complaint, pars. 4, 6, 11) The period between World War I and 1988 is 
not accounted for. In any event, defendants submit that no one who has lived 
in the country of his birth for the entire 56 years of his life can be, in law, 
an involuntary resident of that country. But the voluntary nature of plain- 
tif’s residence in Germany was immaterial in her proceeding under Section 
32. For she was a German citizen and by the terms of subdivision (D) it is 
enough that she was 

“an individual who was at any time after December 7, 1941, a citizen or 

subject of Germany * * * and who on or after December 7, 1941, and prior 

to the date of the enactment of this section (March 8, 1946), was present 

(other than in the service of the United States) in the territory of such 
nation * * * 

The “voluntary” character of a residence is relevant only under subdivision 
(C) Plaintiff, a German citizen, is ineligible by reason of subdivision (D) 
alone. The intention, with respect to the main clauses of subdivision (C) and 
of subdivision (D) was that each would prevent a return to a person who fell 
within the respective class defined, and, specifically, that unless the proviso 
were complied with,? an enemy citizen present within enemy territory, would 
by that alone, under subdivision (D), be precluded from having a return. H. Rep. 
No. 1269, 79th Cong., Ist Sess., pp. 4—5; 8S. Rept. No. 920, 79th Cong., 2nd Sess., 
pp. 4-5. “In 1946, Congress added Section 32 to the Trading with the Enemy 
Act authorizing administrative returns of vested property subject to certain 
conditions, one of which prevented administrative return to a ‘citizen or subject 
of (an enemy) nation’ who was ‘Present * * * in the territory of such nation.””’ 
Mr. Chief Justice Vinson, Guessefeldt vy. McGrath, 342 U. S. 308, 324, dissenting 
from a holding not here relevant. 

It is clear, therefore, that in finding that claimant was ineligible under sub- 
division (D), the hearing examiner was neither capricious nor arbitrary, but 
was rather correctly applying the plain requirements of the statute to the facts 
of plaintiff's case. 

There is no charge, and could be no charge, of a denial of procedural due 
process. Plaintiff testified on her own behalf, and brought a witness to a hearing 
at which she was represented by counsel. An opinion was written. A petition 
for review was considered and denied. And a petition for rehearing was like- 
wise considered and denied. See the accompanying affidavit of Paul E. McGraw, 
passim. 


(2) In any event, proceedings under Section 32 are not subject to judicial 
review 
The Trading with the Enemy Act expressly limits the remedies against the 
Alien Property Custodian to those provided by the Act. Thus, section 7 (c) of 
the Act provides that the “sole relief and remedy” of any person having any 
claim “shall be that provided by the terms of this Act.” In the case of claims 
for the return of vested property, as in the instant suit, the exclusive judicial 
remedy is that afforded by Section 9 (a) of the Act to “any person not an enemy”. 
40 Stat. 416, as amended, 40 Stat, 419, as amended, 50 U. 8S. C. App. Secs. 7 (c), 
9 (a): Becker Co. v. Cummings, 296 U. S. 74, 79: Clark v. Uebersee Finanz-Korp., 
332 U. S. 480, 487; Cummings v. Hardee, 70 App. D. C. 18, 23, 102 F. 2d 622, 627 
(1939), cert. denied, 307 U. S. 687; McGrath v. Zander, 85 App. D. C, 334, 336, 
177 F. 2d 649, 651 (1949). 


2The provisos to subdivisions (C) and (D), with respect to persecution by enemy 
countries, were not part of Section 32 as originally enacted, but were added by amendment 
in August 1946. 60 Stat. 930 
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Section 32, on the other hand, provides not a judicial remedy but an appeal to 
the discretion of the President or of his designated officer,*’ who “may” return 
property when he makes certified determinations. In addition, in every case, 
the determination must be made that “(5) such return is in the interest of the 
United States” (supra, p. 5). 

The decision whether a return is to be made is decretionary; no provision was 
made for review in the courts, and none was intended. Section 32 was designed 
“to add to the present situations in which claimants have an absolute right to 
a return, another class of cases in which there may be a return in the discretion 
of the President or of his delegate.” (James FE. Markham, Alien Property Cus- 
todian, testifying, in Hearings before the House Committee on the Judiciary 
(Subcommittee 1) on H. R. 3750, 79th Cong., 1st Sess., October 5, 1945, p. 52; see 
also pp. 11, 14, 34, 35, 38, 51.) Thus it was that the comprehensive reports on 
the bill, by both Committees, contained no indication that judicial review was 
intended. H. Rept. 1269, 79th Cong., Ist Sess., S. Rep. 920, 79th Cong., 2d Sess. 
Conversely, when in another section of the same bill Congress intended to pro 
vide for judicial review of a provision regarding fees of attorneys, this intention 
was plainly stated in the reports of both House and Senate Committee and ex- 
pressly stated in the statute, Section 20 of the Act* (Section 20; H. Rep. 1269, 
supra, p. 8, S. Rep. 920, supra, p. 7). 

The language employed in Section 32, moreover, excludes the thought of ju- 
dicial review. The Section reads that a return “may” be made—not that it 
shall be made—and then only if the President shall find that “such return is in 
the interest of the United States.” Even if a claimant met every other condition 
of the section, the President has discretion, under this clause (5), to deny any 
claim that seems to him to be doubtful. Both Committees reports state that 
clause (5) “would bar returns in doubtful cases even where the other stated 
conditions appear to have been met.’’ H. Rep. 1269, 79th Cong., 1st Sess., p. 6; 
S. Rep. 920, 79th Cong., 2nd Sess., p. 5. 

Accordingly, the Court of Appeals in this Circuit has held that it is clear from 
the legislative history, the discretionary language contained in the statute, and 
the nature of the determinations which must be made as conditions precedent 
to a return, that judicial review was not contemplated by Congress. McGrath v. 
Zander, supra ; Guessefeldt v. McGrath, 88 App. D. C. 383, 385, 191 F. 2d 689, 641-2 
(1951), reversed on other grounds, 342 U. 8. 308; see also Schill v. McGrath, 89 
F. Supp. 339, 343 (S. D. N. Y., 1950). 

In the Zander case, supra, the Court of Appeals of this Circuit said: ‘The dis- 
cretionary nature of the action granted the Custodian by Section 32 (a) pre- 
cludes it (judicial review). We gather also from the legislative history 
that judicial review was not intended by Congress.” And the court has 
since said, “* * * We held in McGrath v. Zander, supra, the right of return un- 
der Section 32 is administrative and discretionary, and there is no right to re- 
view the judgment of the administrative authorities.” Guessefeldt v. McGrath, 
supra, No mandamus, or other writ, can therefore lie; mandamus may not “direct 
the exercise of judgment or discretion in a particular way not to direct the re- 
traction or reversal of action already taken in the exercise of either.” Wilbur 
v. United States, 281 U. S. 206, 218. 


® Shortly after the enactment of the Section in March 1946, the President designated the 
Alien Property Custodian as the officer to administer the powers and authority conferred 
by Section 32. Executive Order No. 9725, May 16, 1946, 11 F. R. 5381. And the At- 
torney General was in October 1946 designated as the successor to the powers of the 
Custodian. Executive Order No. 9788, Oct. 14, 1946, 11 F. R. 11981. 

* Section 20 (60 Stat. 54,50 U. S. C., App. See. 20) provides in part: 

“No property or interest or proceeds shall be returned under this Act, nor shall any 
payment be made or judgment awarded in respect of any property or interest vested in or 
transferred to the Alien Property Custodian unless a schedule or the fees to be paid to all 
agents, attorneys at law or in fact, or representatives, for services in connection with 
such return or payment or judgment, has been furnished to, and approved in accordance 
with this section by, the President or such officer or agency as he may designate, or the 
court, as the case may be * * *, Any person aggrieved by the determination of the 
President or of such officer or agency as he may designate may petition the district court 
of the United States for the district in which he resides to review the determination, and 
shall name the person or agency making the determination a party defendant. The court 
hearing such petition for review or a court awarding any judgment in respect of any such 
property or interest or proceeds, as the case may be, may make such modifications, if any, 
as are appropriate and shall approve such schedule only upon determining that the indi- 
vidual fees do not exceed fair compensation for the services rendered, and shall approve 
an aggregate of fees in excess of 10 per centum of the value of such property or interest 
or proceeds only upon a finding that there exist special circumstances of unusual hardship 
which require the payment of such excess.”” [Emphasis snonlied 1 
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In conclusion, defendants submit that plaintiff can have no cause of action 
with respect to Section 32. The administrative decision was correct, and can- 
not in any event be reviewed, for the matter is discretionary with the President 
or his delegate. 


B. Plaintiff is an enemy within the meaning of the Trading with the Enemy Act 
and is therefore ineligible to sue under Section 9 (a) ; even if she were a non- 
enemy, any suit by her would be barred by the expiration of the period of 
limitations provided by Section 33 of the Act 


(1) Plaintiff is an enemy and is thus ineligible to bring suit under Sec- 
tion 9 (a) 

Section 9 (a) permits suit only by one who is “not an enemy or ally of enemy.” 
Among the class of persons who by the terms of the statute are enemies, are 
those who were “resident within Germany”. Sec. 2 (a), 40 Stat. 411, 50 U.S. C. 
App. Sec. 2 (a). 

“Resident within” enemy territory means “something more than mere physical 
presence and something less than domicile.” Gwuessefeldt v. McGrath, 342 U. 
S. 308, 312. Plaintiff was even more than domiciled in Germany. She is a 
German citizen, she was born in Germany in 1895 of a German father, and lived 
in Germany until she came to the United States in 1951 (probably for the pur- 
pose of testifying in the administrative proceeding in November 1951) (Com- 
plaint, pars. 4, 6,11). She does not claim to be an American citizen, 

The allegations with respect to her involuntary residence in Germany (Com- 
plaint, pars. 4, 6,11) are in themselves ineffectual because they do not account 
for long periods of time (see p. 6, supra). She cannot in any event be an in- 
voluntary resident of Germany, for she lived there all of her life until her fifty- 
sixth year, in 1951. As an enemy under Section 2 (a) by virtue of residence in 
enemy territory, she is ineligible to bring suit under Section 9 (a). Gwuessefeldt 
v. McGrath, 342 U. S. 308, passim, and cases cited; Feyerabend v. McGrath, 89 
App. D. C. 33, 189 F. 2d 694 (1951). 


(2) Even if plaintiff were not an enemy, any suit by her under Section 
9 (a) would be barred by the expiration of the period of limitations 
provided by Section 38 of the Act 

Any suit by plaintiff under Section 9 (a) is barred by Section 33. That sec 
tion provides, in part (60 Stat. 925, as amended, 50 U. 8S. C. App. Sec. 33) : 

“No suit pursuant to section 9 may be instituted after April 30, 1949, or 
after the expiration of two years from the date of the seizure by or vesting 
in the Alien Property Custodian, as the case may be, of the property or 
interest in respect of which relief is sought, whichever is later, but in com- 
puting such two years there shall be excluded any period during which 
there was pending a suit or claim for return pursuant to section 9 or 32 
(a) hereof.” 

The section gives any plaintiff a choice of two periods of limitations. By 
both periods this action is barred. ‘The certain time limit on suits fixed by 
the Section—April 30, 1949—has long since passed. And the “two years from 
the date of the * * vesting” began on September 8, 1943, the date of vesting, 
and expired on September 8, 1945. 

The statutory method by which the two year period may be enlarged is of 
no avail to plaintiff. Plaintiff's claim began to pend no earlier than October 16, 
1946, the date, prior to formal filing of the claim, it was considered timely filed 
by the Alien Property Custodian. Affidavit of Julian M. Hare, Exhibits 4, 7, 8, 
but the statutory two year period had already expired, on September 8, 1945, 
before the claim began to pend, and thus “in computing such two years” there is 
no “period during which there was pending a suit or claim’ which can “be 
excluded”. 

The Court of Appeals in this Circuit has recently held that a plaintiff who 
sued in identical circumstances is barred under Section 33. Pass v. McGrath, 
89 App. D. C. 371, 192 F. 2d 415 (1951) cert. denied, 342 U. 8S. 910. See also 
Kroll v. McGrath, 91 F. Supp. 173 (D. C. D. C., 1950). But ef. First Nat. Bank 
of Portland vy. McGrath, 97 F, Supp. 77 (D. Oregon, 1951). 

In Pass v. McGrath, supra, 89 App. D. C. at 371, 192 F. 2d at 416, the Court 
held, and its words, by the almost exact coincidence of facts, are descriptive of 
this case: 

“Since no suit and no claim was pending within two years after the 
property vested in the Custodian, the ‘later’ date and the last on which suit 
could be brought was April 30, 1949. The claim filed with the Custodian 
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in September (October, in the instant case), 1946, could not toll the two- 
year period that had expired in 1945”. 


CONCLUSION 


It is submitted that the complaint should be dismissed. 
Respectfully submitted. 
ROWLAND F. Kikks, 
Assistant Attorney General, 
Director, Office of Alien Property, 
JAMES D, HILL, 
Chief, Litigation Branch, 
DAviIp SCHWARTZ, 
Paut E, McGraw, 
Attorneys for Defendants, 
Office of Alien Property, Department of Justice, Washington 25, D. C. 


In the United States District Court for the District of Columbia 
No. 5329-52 (Filed Nov. 25, 1953.) 
ALIX SCHMIDT, 15 BACON Street, NATICK, MASS., PLAINTIFF 
v. 


JAMES P, MCGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F. 
KirKs (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED AS 
ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, DEFENDANTS 


AFFIDAVIT 
WASHINGTON, 


District of Columbia, ss: 

PAUL E. McGraw, being duly sworn, deposes and says: 

I am attorney in the Office of Alien Property, Department of Justice. I am 
one of counsel for defendants in this case and I am familiar with the proceedings 
herein. 

I have examined the official records of the Office of Alien Property with respect 
to the claim, Docket No. 1083, filed by claimant, Miss Alix Schmidt, for the 
return of the property vested by Vesting Order No. 2163 (8 F. R. 16067, copy 
attached hereto as Exhibit 1). 

The following proceedings had in connection with the determination of the 
claim are described with respect to defendant’s contention that due process of 
law was observed in the administrative adjudication of said claim. 

AS appears from the accompanying affidavit of Mr. Julian M. Hare and the 
Exhibits thereto, the claim of Miss Alix Schmidt, formally filed on September 27, 
1949, was considered timely filed by the Office of Alien Property as of October 16, 
1946. 

On December 2, 1949, the Chief of the Claims Branch, Office of Alien Property, 
requested John Jay Morse, Esq., counsel for claimant, to present a sworn state- 
ment by the claimant containing the facts in detail, supported by all available 
corroborative evidence, upon which she relied to show that as a result of German 
laws, decrees or regulations discriminating against political, racial or religious 
groups, she did not enjoy full rights of German citizenship at any time after 
December 7, 1941. Mr. Morse supplied such a statement and additional docu- 
ments on May 17, 1950. 

On August 11, 1951, the law firm of McNeill & Fuller, also counsel for claimant, 
notified the Office of Alien Property that Miss Schmidt was expected to arrive 
in the United States during August, 1951 and that they would thereafter submit 
additional affidavits and would request a hearing upon the claim. A hearing 
was thereafter scheduled for August 28, 1951, and was postponed because of 
illness of one of counsel for claimant. 

On November 1, 1951, the claim came on for hearing before Harry LeRoy 
Jones, Chief Hearing Examiner. Claimant was represented by counsel, Messrs. 
MeNeill, Fuller, and Morse. Claimant, Miss Alix Schmidt, and a witness testi- 
fied orally on her behalf and eighteen exhibits were offered in support of her 
claim. The claimant was given thirty days after the hearing in which to submit 
a brief and proposed findings of fact. Thereafter, counsel for claimant re- 
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quested and received two extensions of time, to December 21 and then to 
December 31, 1951. The brief was submitted on January 2, 1952. A brief in 
opposition was filed by the Claims Branch of tire Office of Alien Property and was 
served on McNeill & Fuller on February 4, 1952. Thereafter, counsel for claim- 
ant requested and received permission from the Hearing Examiner to file a 
reply brief. This reply brief was submitted on February 29, 1952. 

rhe Hearing Examiner denied the claim, with an opinion, on March 20, 1952. 
Copies of the opinion were served, by registered mail, upon three of counsel for 
plaintiff, Messrs. McNeill, Fuller, and Morse. A copy of the opinion is attached 
as Exhibit 2. 

On April 16, 1952, counsel for plaintiff filed with the Director of the Office 
of Alien Property a Petition for Review of the decision of the Hearing Examiner. 
On May 13, 1952, the Claims Branch filed with the Director a memorandum in 
opposition to the Petition for Review. Copies were served upon counsel for 
claimant 

By an order dated August 1, 1952, the Director denied the Petition for Review 
and aflirmed the decision of the Hearing Examiner. The Director’s decision 
was served upon MeNeill & Fuller by registered mail. A copy of the Director’s 
order is attached as Exhibit 3. Claimant filed a Petition for Rehearing which 
was denied by the Director on September 8, 1952. The order of denial was 
served upon McNeill & Fuller by registered mail. A copy of the order is attached 
as Exhibit 4. 

Paut E. McGraw. 

JANUARY 19, 1953. 


Sworn to before me on this 19th day of January 1958. 
--- - , Notary Public, D. C. 


Erhibit 1 


UNITED STATES OF AMERICA 


OFFICE OF ALIEN PROPERTY CUSTODIAN 
Vesting Order #2163 


Ite Interest in the Estate of Hermine Charlotte Cornelia Schmidt and in certain 
real property, owned by Alix Ottilie Cornelia Ferdinande Schmidt. 

Under the authority of the Trading With the Enemy Act, as amended, and 
Executive Order No. 9095, as amended, and pursuant to law, the undersigned, 
after investigation, finding: 

1. That the last known address of Alix Ottilie Cornelia Ferdinande 
Schmidt is 12 Moltka Strasse, Oldenburg, in Oldenburg, Germany, and 
that she is a resident of Germany and a national of a designated enemy 
country (Germany) ; 

2. That Alix Ottilie Cornelia Ferdinande Schmidt is the owner of the 

property described in subparagraph 4 hereof ; 

3. That the property described as follows: 

All right, title, interest and claim of any name or nature whatsoever, 

of Alix Ottilie Cornelia Ferdinande Schmidt in and to the Estate of 

Hermine Charlotte Cornelia Schmidt, deceased, 
is property which is in the process of administration by Conrad Hartmann, 
administrator of the Estate of Hermine Charlotte Cornelia Schmidt acting 
under the judicial supervision of the Probate Court of the City of St. Louis, 
St. Louis, Missouri, and which is payable or deliverable to, or claimed by, 
Alix Ottilie Cornelia Ferdinande Schmidt, a national of a designated enemy 
country (Germany) ; 

4. That the property described as follows: 

The undivided one-half interest, being that undivided one-half in- 
terest inherited by Alix Ottilie Cornelia Ferdinande Schmidt, as sole 
heir of her mother, Hermine Charlotte Cornelia Schmidt, deceased, in 
and to the real property in St. Louis, Missouri, particularly described 
as follows: 

Lots 2 and 3 of the Subdivision of Peter Lindell’s estate, in block 
67 of the City of St. Louis, and the extension thereof westwardly 
to the east line of Third Street, as now established, having an ag- 
gregate frontage of 51 feet 3% inches on the east line of Third 
Street, by a depth eastwardly of 125 feet 5% inches to an alley 
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O38 feet wide, together with the improvements thereon known as 
704 and 706 North Third Street, 
together with all hereditaments, fixtures, improvements and appurte- 
lances thereto, and any and all claims for rents, refunds, benefits or 
other payments arising from the ownership of such property, 
is property within the United States owned or controlled by a national of a 
designated enemy country (Germany) ; 

And determining that to the extent that such national is a person not within 
a designated enemy country, the national interest of the United States requires 
that such person be treated as a national of a designated enemy country (Ger 
many): 

And having made all determinations and taken all action, after appropriate 
consultation and certification required by law, and deeming it necessary in the 
national interest, 

HEREBY VESTS in the Alien Property Custodian the property described above, 
subject to recorded liens, encumbrances and other rights of record held by or 
for persons who are not nationals of designated enemy countries, to be held, used, 
administered, liquidated, sold or otherwise dealt with in the interest, and for the 
benefit of the United States. 

Such property and any or all of the proceeds shall be held in an appropriate 
account, or accounts, pending further determination of the Alien Property Cus- 
todian. This Order shall not be deemed to limit the power of the Alien Property 
Custodian to return such property or the proceeds thereof in whole or in part, 
nor shall this Order be deemed to indicate that compensation will not be paid 
in lieu thereof, if and when it should be determined to take any one of such 
actions, 

Any person, except a national or a desigated enemy country, asserting any 
claim arising as a result of this Order may, within one year from the date 
hereof, or within such further time as may be allowed, file with the Alien 
Property Custodian on Form APC-1 a notice of claim, together with a request 
for a hearing thereon. Nothing herein contained shall be deemed to consti- 
tute an admission of the existence, validity or right to allowance of any such 
claim. 

The terms “national” and “designated enemy country” as used herein shall 
have the meanings prescribed in Section 10 of Executive Order No. 9095, as 
amended. 

Executed at Washington, D. C., on September 8, 1948. 

Leo T. Crow_Ley, 
Alien Property Custodian. 

[OFFICIAL SEAL] 

I hereby certify that the within is a true and correct copy of the original paper 
‘ ‘ on file in this office. 

; For the Attorney General: 
RoWLAND IF... KikKS, ASSISTANT ATTORNEY GENERAL, 
Director, Office of Alien Property. 
By Loyora M. BLAUTON, 
issistant to the Records Officer. 


Exhibit 2 
DEPARTMENT OF JUSTICE 
OFFICE OF ALIEN PROPERTY—HEARING EXAMINERS BRANCH 
In the Matter of Alix Schmidt 
Title Claim No. 46045. Docket No. 1083 


Before Harry LeRoy Jones, Chief Hearing Examiner for Title Claims 


Robert I]. MeNeill, T. Bruce Fuller, and LaVern R. Dilweg, of Washington, 
D. C., and John J. Morse, of St. Louis, Missouri, appeared for the claimant. 

Tra B. Kirkland, with whom there appeared on the brief Herbert D. David, 
for the Chief of the Claims Branch, Thomas Creighton, Jr. 
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STATEMENT 


This is a proceeding under Section 32 of the Trading with the Enemy Act 
for the return of the proceeds of property vested by Vesting Order No. 2168, 
dated September 8, 1943. The Alien Property Custodian vested the rights and 
interests of Alix Ottilie Amelia Fernande Schmidt, the claimant, in the Estate 
of Hermine Carlotte Cornelia Schmidt, deceased, and her interest as sole heir 
of Hermine Carlotte Cornelia Schmidt, her mother, in an undivided % of a 
parcel of real estate located in St. Louis, Missouri. The vested property, in- 
cluding claimant’s interest in the Witte Hardware Company, St. Louis, Missouri, 
has been liquidated and presently consists of $180,000 in the Treasury of the 
United States. 

The sole issue is whether the claimant, a citizen of Germany, who was present 
in the territory of that nation continuously from December 7, 1941, and through- 
out the war, is eligible for a return of the vested property under the provisions 


of Section 32 





FINDINGS OF FACT 


1. Claimant was born in Oldenburg, Germany, on June 20, 1895. She has at 
all times since that date been a German citizen and resident of Oldenburg, Ger- 
many. She was present in Germany between December 7, 1941, and March 8, 
1946 

2. The claimant’s mother was born in the United States of American parents. 
She married Max Schmidt, a German citizen, in Germany in 1894. The claimant 
is their only child. The claimant's mother died in 1938. The claimant’s maternal 

randfather, an American citizen, was the owner of the Witte Hardware Com- 
pany St. Louis, Missouri, established in 1849, incorporated in 1880. The 
claimant's mother, and after her death, the claimant received an income of 
ibout $150 per month from their interest in the Witte Hardware Company. 

3. After her mother’s death in 1938, the claimant subsisted on her income 
from her interest in the Witte Hardware Company, and when it was no longer 
possible to receive this income because of the war she took a position in the 
Landesverischerungsanstalt, Oldenburg-Baden, in Oldenburg as an office worker. 
The Landesverischerungsanstalt is a “peoples social-insurance corporation” 
founded in 1890 which never bad any connection with the NSDAP; it is and 
was, however, a public institution under government control. Claimant was 
employed by that office from August 10, 1941, until September 30, 1944. In 
September of 1944 claimant was ordered transferred by the German Labor Office 
to defense work in a factory making black-out curtains wheer she worked until 
the end of the war in May 1945. When she was transferred to the curtain fac- 
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he was assured by the director of the insurance office that she would have 


her old job back in a few weeks. After the war was over, claimant requested 
to return to her old job in the insurance office and was told she could do so; 
she was unable, however, to get her old job back because soldiers came back 


who took the jobs and many girls had to leave. 

!, Sometime in the vear 1939 certain agents of the German government, who 
the claimant believes were “Gestapo agents”, visited her rooms and questioned 
her concerning her property interests in the United States. They requested to 
see all of her papers and she was required to open the cupboards, her trunks 
and her desk which they searched and they took with them all the correspond- 
ence she had had with the United States. During the years 1939 through 1942 
these agents of the German government come to her house “once or twice a year”, 
The German government was aware of the fact that claimant had property in- 
terests in the United States because she and her mother had reported it and 
were paying German taxes on it. The claimant was apparently suspected of not 
having given the government sufficient information concerning her property 
interests in the United States. They asked her about the valuation and who 
controlled her United States property. Claimant was required to go to a govern- 
ment office in Bremen, which she believes to have heen a “Gestapo office.” She 
went to that office, apparently prior to July 1, 1941, only one time and she was 
there an entire day. Claimant was then directed to write to her relatives in the 
United States for complete details concerning her United States property in- 
terests and she had to sign several unidentified papers under threat of imprison- 
ment. At first she refused to sign them but she finally did so. She was required 
to sign a paper stating that her declarations had been made voluntarily and she 
was specifically instructed not to say to her relatives in the United States that 
the “Gestapo” wanted the requested information. In July of 1941 a letter was 
written to Mr. Conrad Hartman of the Witte Hardware Company, St. Louis, 
Missouri, by an attorney purporting to represent the claimant asking for the 
details concerning claimant's property in the United States. Sometime in 1948, 
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apparently prior to March of that year, claimant was fined the sum of 8,000 RM. 
She paid the fine out of a bank deposit of 4,100 RM and a sum of 900 RM she had 
in her possession, plus 3,000 RM which she borrowed upon her signature from 
Mr. Heinrich Hillje. She paid Mr. Hillje back in installments out of her earn- 
ings. After she paid the 8,000 RM fine the agents of the government no longer 
came to her home. 

5. As a result of the inquiries by the agents of the German government into 
her property interests in the United States the claimant was very nervous and 
sometimes in fear. She believes that she was followed and spied upon by Nazi 
agents because she had money in the United States. The claimant believed 
that Gestapo or Nazi government agents watched her home and looked in the 
evening where she was going or who was visiting her. Several times she felt 
that they were watching her and following her. At a restaurant where she 
dined the proprietor advised her, “take care, that is a Nazi Gestapo who watches 
you and be careful what you are saying.” The person referred to (claimant did 
not know this person and she did not know whether or not he belonged to her 
community) was at the restaurant nearly every day and tried to come to her 
table. One day he came to her table and said several things against the Nazis 
which the claimant believed to be an effort to entrap her. Claimant also recog- 
nized this same “Gestapo agent” in her church. Other than the visits of govern- 
ment agents to her home once or twice each year between 1939 and 1942 and one 
visit to the government office in Bremen in 1941, all with respect to her property 
interests in the United States, the claimant had no other relations with Nazi 
officials. The claimant was never arrested. She had full freedom to go wherever 
she pleased. She was never told not to go into the streets, but at times she was 
afraid to go out. 

6. Claimant belonged to the Evangelical-Lutheran Church. She attended 
church nearly every Sunday including the war period despite jeers and warn- 
ings not todo so. Sometimes she “thought better not to go” as once she saw ‘“‘the 
same Gestapo as was in the restaurant.” Claimant was admonished by an un- 
identified person (or persons whom she described as a “small leader of the 
Nazis”) not to attend church. This happened in her office when that person was 
there on business and several times on the streets the same man would ask her 
why she was still going to church. It did not happen every day but often 
throughout the war. When she went to church the Nazis were around the 
church and also in the church looking to see who were going there, and they list- 
ened to the pastor to see “if he said enough for Hitler or against him”. Groups 
of people and soldiers made noise and disturbances outside of the church and the 
Nazi youths played music and marched nearly every Sunday. Claimant was not 
told by anyone in authority not to go to chureh. 

7. The claimant was never a member of the Nazi party or any of its branches 
and she did not work for a Nazi organization. Her views were in opposition to 
the ideals of National Socialism and she never entertained sentiments hostile to 
the United States. She did not engage in any anti-Nazi activity. 


OPINION 


The sole question for decision is whether the claimant is eligible for a return 
of her property under Section 82 of the Trading with the Enemy Act, as amended. 
This section reads in part as follows: 


(a) The President, or such officer or agency as he may designate, may 
return any property or interest vested in or transferred to the Alien Property 
Custodian * * * or the net proceeds thereof, whenever the President or such 
officer or agency shall determine * * * 

(1) that the person who has filed a notice of claim for return * * * 
was the owner of such property or interest immediately prior to its 
vesting in or transfer to the Alien Property Custodian * * *, and 

(2) that such owner, and legal representative or successor in interest, 
if any, are not 

(C) an individual voluntarily resident at any time since Decem- 
ber 7, 1941, within the territory of such nation, other than a citizen 
of the United States or a diplomatic or consular officer of Italy or 
of any nation with which the United States has not at any time 
since December 7, 1941, been at war; Provided, That an individual 
who, while in the territory of a nation with which the United States 
has at any time since December 7, 1941, been at war, was deprived 
of life or substantially deprived of liberty pursuant to any law, 
decree, or regulation of such nation discriminating against political, 
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racial, or religious groups, shall not be deemed to have voluntarily 
resided in such territory; or 

(D) an individual who was at any time after December 7, 1941, 
a citizen or subject of Germany, Japan, Bulgaria, Hungary, or 
Rumania, and who on or after December 7, 1941, and prior to the 
date of the enactment of this section, was present (other than in 
the service of the United States) in the territory of such nation 
or in any territory occupied by the military or naval forces thereof 
or engaged in any business in any such territory; Provided, That 
notwithstanding the provisions of this subdivision (D) return may 
be made to an individual who, as a consequence of any law, decree, 
or regulation of the nation of which he was then a citizen or subject, 
discriminating against political, racial, or religious groups, has at 
no time between December 7, 1941, and the time when such law, 
decree, or regulation was abrogated, enjoyed full rights of citizen- 
ship under the law of such nation. * * * 

The claimant argues that she is entitled to establish her eligibility under sub- 
division (C) and subdivision (D). Under the former, she claims to come within 
the authority of the Beilin‘ case, and, under the latter, within the von Oppenheim’ 
decision. Although the argument is framed in the conjunctive, it must be that 
the argument is that it is sufficient if she brings herself within the conditions of 
either subdivision, not of both. However, the Chief of the Claims Branch takes 
the position that since the claimant was a German citizen in Germany during 
the war, she is limited to establishing her eligibility under the proviso of sub- 
division (D). 

The claimant proferred evidence to establish that she wished to leave Germany 
prior to the war, that she attempted to do so and that her efforts were frustrated 
by the outbreak of the war in 1939. Even if subdivision (C) were applicable, the 
evidence would fall short of establishing her involuntary residence in Germany 
during the war. 

In the Matter of Beilin’ 

The claimant, as an individual who was a citizen of Germany present in Ger- 
man territory during the war, must establish her eligibility under subdivision 
(D) and it is immaterial under this subdivison whether the clamant was “vol- 
untarily” within Germany. Restricted to subdivision (D), she must establish 
that at no time after December 7, 1941 did she enjoy full rights of citizenship 
under the law of Germany. 

The grounds of the claim of persecution are stated as follows: 

As the result of claimant’s non-membership in the Nazi Party, her oppo- 
sition thereto, her American mother and grandparents, and her inheritance 
in the United States, he large interest in the Witte Hardware Co., which 
was manufacturing war products for the United States, her interest in the 
Lutheran Church in opposition to the Nazi’s public policy, and her refusal to 
bow to the Nazi commands, she was discriminated against, deprived of her 
property, liberty and religious rights, and “full rights of citizenship.” 

The argument is, briefly, that she was a victim of both economic and religious 
persecution. The former, because of sum of 8,000 RM was taken from her after 
she was shadowed, threatened and visited by agents thought to be members of the 
Gestapo. Their acts finally culminated in the ransacking of her apartment and 
an order for the payment of 8,000 RM. The claimant was unable to give a satis- 
factory explanation of this and it is stated in her brief that— 
Claimant's properties were apparently confiscated on the ground that she 
was Classified as one of the “enemies of nation or state,” or under p 586 of the 
Penal Code, which permitted forfeiture of objects “used or intended for use 
in commission” of treason. This is apparent from the fact that in addition 
to the taking of all of claimant's property, she was required to pay an addi- 
tional 3,000 M, which she borrowed in order to escape being placed in prison. 
It is more reasonable to assume, and I so conclude, that the claimant was fined 
§,000 RM for some alleged violation of the Foreign Exchange Laws. Whatever 
the nature of the action was, it appears that the visits of the Gestapo or other 
Nazi agents ceased at that time in 1948. 

Even if the claimant were entitled to proceed under subdivision (C), action 
taken against her solely for a violation, real or fancied, of the Foreign Exchange 
Laws, would not without more constitute a substantial deprivation of liberty as 
a result of action discriminating against a political, racial, or religious group. 

1 Bronislaw Beilin, Dkt. 122, August 2, 1948. 

? Baroness Ruth von Oppenheim, Dkt. 591, October 16, 1951. 
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And, since the claimant is limited to subdivision (D), the acton falls far short 
of establishing that at no time after December 7, 1941, did she enjoy full rights 
of citizenship. The effect of the action apparently ceased in 1943. 

There remains to ve considered the claim of religious discrimination. The 
claimant was a member of the Evangelical-Luthern church and had been a devout 
churchgoer all her life. From her testimony, it appears that she was subjected 
to considerable pressure by the Nazis to dissuade her from attending church. 
But such threats and other persuasive action as the Nazis may have directed 
against her by which they demonstrated their lack of sympathy with her church 
going, Were not sufficient to establish substantial deprivation of her rights of 
citizenship. 

When Hitler assumed power in 1933 he attempted to influence the German 
people to abandon their religion In this he was only partially successful. 
He did, however, make his influence felt in the youth organizations affiliated with 
the churches. The Hitler Jugend meetings were arranged to coincide with 
church services in order to force the issue with the youths. Many people be- 
came afraid to attend church. Church services, particularly where the pastor 
was anti-Nazi, were under close observation by the Gestapo or other Nazi 
organizations. There were numerous Evangelical-Lutheran pastors in Germany 
who protested Hitler's attitude toward the political contro! of religion and many 
were prosecuted and sent to concentration camps. Pastor Niemoeller, one of 
the most prominent religious opponents of Hitler, was not the head of the 
Evangelical-Lutheran church at the time he was in prison. He was only the 
pastor of the congregation in Dahlem, Berlin, but was the leader of the anti-Nazi 
pastors. He started a personal controversy with Hitler and was put into a 
concentration camp. 

It appears that there was no Nazi governmental interference with the “lay” 
members of the churches by law, decree or regulation. Neither was there any 
law, decree or regulation preventing anyone from going to church. The fact 
that one was a member of the Evangelical-Lutheran church was of itself not 
considered as a reason for persecution by the Nazis. But most people who 
attended church services regularly were considered anti-Nazi, especially so if 
the pastor was an anti-Nazi. 

During Hitler’s regime it was not always necessary, of course, to enact laws, 
decrees, or regulations to oppress elements of the population. Nazi ideas were 
earried out by various Nazi organizations which terrorized whatever persons 
become the object of their displeasure. The situation of the Evangelical- 
Lutheran church under the Nazis was not quite as critical as that of the Catholic 
Church. The Catholic churches were more outstandingly anti-Nazi and more 
Catholic priests than Protestant pastors went to concentration camps. The 
German Reich under Hitler had approximately 73 million people and it was close 
to 50 percent Catholic and 50 percent Evangelical-Lutheran. There were small 
groups of other religions in all not adding up to more than 1 or 2 percent of the 
population. 

The claimant does not rely upon any positive law, decree, or regulation but 
upon “color of law’, as discussed in the Beilin opinion to establish her religious 
persecution. The same efforts to discourage church attendance must have been 
exerted against many millions of German churchgoers since practically the entire 
population was a member of either the Lutheran or Catholic church. The acts 
complained of are insufficient to establish that the claimant failed to enjoy full 
rights of citizenship. 


In the Matter of Michael and Mary Sutor 
Dkt. 382, January 12, 1951. 





DETERMINATION 


The claim is denied. 
Harry LeRoy Jones, 
Chief Hearing Examiner for Title Claims. 
MArCH 20, 1952. 
I hereby certify that the within is a true and correct copy of the original paper 
on file in this office. 
For the Attorney General: 


RoWLANp F.. Kirks, 

Assistant Attorney General, 
Director, Office of Alien Property. 
By Loyora M. BLAUTON, 

(ssistant to the Records Officer. 
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Birhibit 
UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICI 


ICE OF ALIEN *ROPERTY 


Title Claim No. 46054 


DECISION OF ROWLAND 1! KIRKS ACTING DIRECTOR, O ICE Ol ALIEN PROPERTY 


This matter comes before me on petition for review of the decision of Harry 
LeRoy Jones, Chief Hearing Examiner for Title Claims, dated March 20, 1952, 
denying this clain A memorandum in support of the petition has been filed 
by counsel for claimant, and a memorandum in opposition by the Chief of the 


Claims Branch 
Examination of the record, the transcript of the hearing before the hearing 
examiner, and the briefs of the parties discloses no error in the decision of the 
Chief Hearing Examiner for Title Claims. I agree with his analysis of the 
facts and the law 
Accordingly, the peti 


t r revise is denied and the decision of the hearing 
examiner denying the claim is affirmed. 


RowLaNp F. Kirks, 
icting Director, Office of Alien Property. 
AvuGuUsT 1, 1952. 


Exhibit 4 
UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICi 
OFFICE OF ALIEN PROPERTY 
WASHINGTON, D. C. 
In the Matter of Alix Schmidt 
Title Claim No. 46043 


ORDER OF ROWLAND F. KIRKS, ASSISTANT ATTORNEY GENERAL, DIRECTOR, OFFICE OF 
ALIEN PROPERTY, ON PETITION FOR REHEARING 


By decision dated August 1, 1952, I affirmed the decision of the hearing exam- 
iner denying this claim, and denied claimant’s petition for review. Claimant has 
now petitioned for rehearing of my decision. 

Examination of claimant’s petition for rehearing discloses that the arguments 
presented therein were made on claimant’s petition for review. No new argu- 
ments have been presented. 

Accordingly, the petition for rehearing is denied. 

ROWLAND F. Kirks, 
issistant Attorney General, 
Director, Office of Alien Property. 


SEPTEMBER 8, 1952. 
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In the United States District Court for the District of Columbia 


No. 5329-55 


ALIx ScHMIpDT, 15 BAcON Srreet, NaTiIcK, MASS., PLAINTIFF 
. 


JAMES P. MCGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F. 
KIRKS (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED AS 
ALIEN PROPERTY CUSTODIAN), AND THE UNITEp STATES OF AMERICA, DEFENDANTS 


AFFIDAVIT 
WASHINGTON, 
District of Columbia, ss: 


JULIAN M. HArg, being duly sworn, deposes and says 
I am the Records Officer of the Office of Alien Property, Department of Justice 
As such Records Officer, I have custody of the files of the office of Alien 
Property, Department of Justice, including the files containing Notices of Claim 
filed with respect to vested property and correspondence in connection therewith 
I have caused a diligent search to be made of the official files for any claims 
filed by or on behalf of Miss Alix Schmidt under Vesting Order No, 2168. 
The files contain the following letters and Notice of Claim, true photostatic 
copies of which are attached hereto as numbered exhibits: 
Ex. 1—Letter dated August 26, 1946, from Lon O. Hocker, of Jones, Hocker, 
Gladney & Grand, 407 North Sth Street, St. Louis, Missouri, to 
Thomas H., Creighton, Jr., Assistant to the Alien Property Custodian 
No earlier communication appears in the files from or on behalf 
of Miss Alix Schmidt. 
Ex. 2—Letter dated September 3, 1946, from the Office of Alien Property, 
signed by Thomas H. Creighton, Jr., to Messrs. Jones, Hocker, Gladney 
& Grand. 
Ex. 3—Letter dated October 9, 1946, from the Office of Alien Property, signed 
by Raoul Berger, General Counsel, to Lon O. Hocker 
Ex. 4—Letter dated October 14, 1946, from Benjamin Roth, of Jones, Hocker, 
Gladney & Grand, to Raoul Berger, Office of Alien Property. 
Ex. 5—Letter dated October 28, 1946, from the Office of Alien Property, 
signed by John Ward Cutler, Acting General Counsel, to Jones, Hocker, 
Gladney & Grand. 
Ex. 6—Letter dated July 7, 1949, from The Honorable Frank M. Karsten to 
David L. Bazelon, Director, Office of Alien Property. 
Ex. 7—Letter dated July 22, 1949, from Peyton Ford, The Assistant to the 
Attorney General, to The Honorable Frank M. Karsten. 
Ex. 8—Letter dated September 16, 1949, from Mr. John Jay Morse to Mr. 
David Williford, Office of Alien Property, enclosing a Notice of Claim. 
Ex. 9—Notice of Claim on behalf of Miss Alix Schmidt, on Form APC 1-A, 
sworn to on September 12, 1949, and received in the Office of Alien 
Property on September 27, 1949; the enclosure to Exhibit &. 
JULIAN M. HARB. 
JANUARY 19, 19538. 


Sworn to before me on this 19th day of January 1953. 
JOSELPHINE A, STERLING. 
Exhibit 1 


JONES, HOCKER, GLADNEY & GRAND 
ATTORNEYS AT LAW 
407 North Eight Street 
Sr. Louis (1), Mo., August 26, 1946. 


Mr. THOMAS H, CREIGHTON, JR., 
issistant to the Alien Property Custodian, 
c/o Office of Property Custodian, 
Washington 25, D. C. 


Dear Mr. CREIGHTON: I have been representing the estate of Herminie Char- 
lotte Cornelia Schmidt in the Probate Court here and also representing her 
daughter, Alix Ottilie Cornelia Ferdinande Schmidt. who is the sole beneficiary 
of this estate. 
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O et ae 


The funds of this estate are in the hands of the Alien Property Custodian and 
I am in the dark as to what the policy of the Government will be in respect to 
this property and what steps should be taken by the beneficiaries to protect their 


rights, if any they have. I would appreciate very much giving me such informa 
tion as you have in this connection. 
Sincerely yours, 


Lon O. HOcKER. 


Exhibit 2 « 


SEPTEMBER 3, 1946. 
Ite Interest in the Estate of Hermine Charlotte Cornelia Schmidt and in certain 
real property owned by Alix Ottilie Cornelia Ferdinande Schmidt, Vesting 

Order No. 2163. 

lessrs. JONES, HocKER, GLADNEY & GRAND, 
10? North Fighth Street, St. Louis 1, Missouri. 
(Attention: Mr. Lon O. Hocker.) 

GENTLEMEN: This will acknowledge your letter of August 26, 1946, in reference 
to the interests of Alix Ottilie Cornelia Ferdinande Schmidt, a designated national 
in Germany in the estate of Hermine Charlotte Cornelia Schmidt, deceased, which 
was the subject of the Alien Property Custodian’s Vesting Order No. 2163. 

Inasmuch as your letter relates to the possible presentation of a claim it is 
being referred to Mr. Raoul Berger, General Counsel, Office of Alien Property 
Custodian, Washington, D. C., for appropriate attention. 

Yours very truly, 
THoMAS H, CREIGHTON, Jr., 
Assistant to the Alien Property Custodian. 


Signed and Mailed September 4, 1946. 


Exhibit 3 
In re please refer to 
HLW : sfo File No. F—28—17670. 
OcTOBER 9, 1946. 
Lon O. Hocker, Esq., 
Jones, Hocker. Gladney 4 Grand, 
07 North Fighth Street, St. Louis 1, Missouri. 

Dear Mr. Hocker: This will acknowledge receipt of your letter of August 26, 
1946, in which you state that you represent Alix Ottilie Cornelia Ferdinande 
Schmidt, the sole beneficiary of the estate of Hermine Charlotte Cornelie 
Schmidt. You request information as to the policy of the government with re- 
spect to the property and the steps to be taken by the beneficiaries to pro- 
tect their rights 

The records of the Office of the Alien Property Custodian disclose that by 
Vesting Order No. 2168, dated September 8, 1943, the Alien Property Custodian 
found that Alix Ottilie Cornelia Ferdinande Schmidt was a national of a des- 
ignated enemy country, Germany, and on the basis of that finding vested all 
right, title, interest and claim of Alix Ottilie Cornelia Ferdinande Schmidt in and 
to the estate of Hermine Charlotte Cornelia Schmidt, deceased. 

Under the provisions of the Trading with the enemy Act, as amended, prop- 
erty which has been acquired by the Alien Property Custodian is held by him 
in the interest and for the benefit of the United States, and may be disposed of 
by the Custodian only in accordance with the express statutory authority. 

While I cannot undertake to prejudge the claim of Alix Ottilie Cornelia Fer- 
dinande Schmidt, I can advise you that unless the facts of her case come within 
the provisions of Public Laws 322 (March 8, 1946) and 671 (August 8, 1946), 
7th Congress, 2d Session, which amended the Trading with the enemy Act by 
adding Sections 20, 32, and 33, she is not eligible to claim a return of the prop- 
erty and the Alien Property Custodian has no authority to return the property 
to her. 
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For your information and convenience, I am enclosing copies of Public Laws 
622 and 671 and call your attention to subsections (C) and (D) of Section 32 
(a) on pages 1 and 2 of Public Law 822 as amended by section (2) of Public 
Law 671 on page 6 thereof. In the event that you conclude that Alix Ottilie 
Cornelia Ferdinande Schmidt is eligible to claim a return of the property, she 
may file a claim on Form APC-1A which will be furnished upon request. 

Sincerely yours, 
RAOuL BERGER, 
General Counsel. 
Enclosures. 


—_—_—_———_ 


Exhibit 4 


Yeur Fil 
HLW : sfo 

F-28-17670 
Claim of Alix Ottilie Cornelia Ferdinande Schmidt. 


JONES, HOCKER, GLADNEY & GRAND 
ATTORNEYS AT LAW 
107 North Kighth Street 
Sr. Louis, (1), Mo., October 14, 1946 


Mr. Raovu. BERGER, 
General Counsel, Office of Alien Property Custodian, 
Washington, 25, D.C. 

DrAR Mr. Bercer: Thank you very much for your letter of October 9, concern- 
ing the above matter. On looking over the copies of Public Laws 322 and 671 
which you enclosed, it seems probable to us that Mrs. Schmidt will be able to 
come Within the provisions of these Acts and will be entitled to return of the 
property held by the Alien Property Custodian. Therefore, we would appreci- 
ate your sending us the necessary forms to be used in claiming return of the 
property. 

Yours very truly, 
JONES, HOCKER, GLADNEY & GRAND, 
By BENJAMIN, Roru. 


Rarhibit 5 
HLW F-28-17670 
OCTOBER 28, 1946. 
JONES, HocKER, GLADNEY & GRAND, 
{ttorneus at Law, 
,07 North Righth Street, St. Louis 1, Missouri. 
Attention: Benjamin Roth, Esq.) 


GENTLEMEN: In accordance with the request contained in your letter of O 
tober 14, 1946, I am enclosing herewith a set of forms APC-1A with instructions 
and Supplement No. 1 thereto, including the text of Sections 20, 32, and 33 of 
the Trading with the Enemy Act in their present form, for use by Mrs. Schmidt 
in filing a notice of her claim. 

As the functions of the Alien Property Custodian have been transferred to the 
Attorney General, please address all future communications concerning the above 
matter to Office of Alien Property, Department of Justice, Washington 25, D. C 

Sincerely yours, 


JOHN WARD CUTLER, 
Enclosures. Acting General Counsel. 


i 
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Herhibit 6 

FRANK M. KARSTEN 
13th District, Missouri 

HOUSE OF REPRESENTATIVES, 

Washington, D. C., July 7, 1949. 
Honorable Davip L. BazELon, 

Director, Office of Alien Property, 
Washington, D. C. 


Dear Mr. BazeLon: Enclosed is some correspondence I received from John J. 
Morse, Esq., 506 Olive Street, Saint Louis, Missouri. 
I shall appreciate it if you will furnish me with a complete report on this 
matter and please return the enclosures with your reply. 
Sincerely yours, 
FRANK M. KARSTEN. 


Eaehibit 7 


JULY 22, 1949. 
Honorable FRANK M. KarsTEN, 
House of Representatives, Washington, D. C. 


My Dear ConakessMAN: This will refer to your letter of July 7th, 1949, 
addressed to Mr. David L. Bazelon, Director, Office of Alien Property, with which 
was enclosed correspondence to you from John Jay Morse, Esq., 506 Olive Street, 
Saint Louis, Missouri. Mr. Morse’s communications relate to the procedure 
for the return of the property formerly owned by Alix Ottilie Cornelia Ferdi- 
nande Schmidt. 

Vesting Order No. 2163, executed September 8, 1943, vested in the Alien 
Property Custodian, acting under the provisions of the Trading with the Enemy 
Act, as amended (50 U.S. C. App. 1 et seq.), the interest in the Estate of Hermine 
Charlotte Cornelia Schmidt and in certain real property, owned by Alix Ottilie 
Cornelia Ferdinande Schmidt. The order contains a finding that Miss Schmidt 
isa national of a designated enemy country, i.e., Germany. <A copy of the vesting 
order is enclosed. 

\s you know, property which has been vested in the Attorney General pursuant 
to the provisions of the Trading with the Enemy Act is the property of the 
United States and may be disposed of only in accordance with express statutory 
authority. The only authority for the return of vested property is that to be 
found in the Act 

Briefly, section 82 (a) of the Act, which was added in 1946 (50 U. 8. C. App. 32), 
authorizes the Attorney General to return vested property under the following 
circumstances. The person claiming a return must file a Notice of Claim with 
the Office of Alien Property and must establish that he was the owner of the 
property immediately prior to its vesting. He must also show that he was not 
at any time since December 7, 1941, either a citizen of an enemy country (Ger- 
many, Japan, Hungary, Rumania, or Bulgaria), who was present therein or an 
individual voluntarily resident therein. However, such a person may be eligible 
for a return if he establishes that he was the victim of political, racial, or 
religious discrimination within the meaning of the provisos of section 32 (a) (2) 
(C) and (D). Of course, should a claim be filed by Miss Schmidt, it could not 
be allowed if it appears that at any time after December 7, 1941, she was a 
citizen of Germany present in that country and was not a victim of political, 
racial, or religious discrimination within the meaning of the exculpatory provisos 
of section 32 (a) (2) (C) and (D). 

Under Section 32 of the Act, as amended, claims for the return of the property 
vested under Vesting Order No. 2163 were required to be filed by April 30, 1949. 
However, on October 16, 1946, the Office of Alien Property received a com- 
munication from Jones, Hocker, Gladney and Grand, attorneys, 407 Eighth St, 
Saint Louis, Missouri, requesting a Notice of Claim form for the return of the 
property here involved on behalf of Miss Schmidt. A set of Form APC-1A was 
forwarded by the Office of Alien Property on October 26, 1946. The records 
of that office fail to disclose that such a claim was filed. Nevertheless, I am 
informed by that Office that the aforementioned letter will be considered as an 
informal Notice of Claim, provided that, the completed form is forwarded to the 
Office of Alien Property within a reasonable time. Accordingly, I am enclosing 
a set of Notice of Claim Form APC—1A with explanation and instructions for its 
use. This form may be completed by Miss Schmidt, or on her behalf by any 
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person duly authorized to do so by a power of attorney valid under the laws 
governing its execution, in the event Mr. Morse concludes that she is eligible 
for a return of the property under section 32 of the Act. 

As requested, I am returning the correspondence enclosed with your com- 
munication. If I can be of any further service to you in this matter, please 
call on me at any time. 

Yours sincerely, 
PEYTON Forp, 
The Assistant to the Attorney General. 

Enclosures 

1 set Form APC-1A 

1 copy Vesting Order No. 2163. 


Exhibit 8 


JOHN JAY MORSE 
ATTORNEY & COUNSELLOR AT LAW 
506 Olive Street, Saint Louis, Mo. 


SEPTEMBER, 16TH, 1949. 
Re Miss Alix Schmidt. Claim for return of funds in hands of Alien Property 
Custodian. 


To Mr. WILLIFoRD, 
Department Justice, 
2nd and Indiana, Washington, D.C. 

Dear Mr. WrLuirorp: Through the kindness of Congressman Frank M. 
Karsten, of Missouri, I am sending Form APC-—1A, duly executed by Mrs. 
Lillian G. Witte, agent for Miss Schmidt, together with Photostatic copy of 
Power of Attorney. I believe there is one other document you requested—but 
I have in some way mislaid the Inemorandum. 

As I told you, I am operating under the Letter of Jones, Hocker, Glandney 
and Brand, dated October 16th, 1946, cited in a letter from Mr. Peyton Ford 
to Mr. Frank M. Karsten, dated July 22nd, 1949, as being acceptable as notice 
of claim. 

I am also enclosing supplemental data which may be of service, as I understand 
that the property owned by Miss Schmidt is now in cash; being proceeds of the 
sale of one-half of the Building and the 1,130 shares of stock in the Witte 
Hardware Co. 

Thanking you for your courtesy while in your office a few weeks ago, I remain, 

Obediently yours, 


J. J. MORSE. 
CERTIFICATE OF ACKNOWLEDGMENT OF EXECUTION OF DOCUMENT 


GERMAN REICH \ 
(Country ) 
City oF BREMEN 
(County or other political division) 


United States of America 
(Name of Consular Office) 


I, Stipney A. BeLoysky, Consul of the United States of America at Bremen, 
Germany, duly commissioned and qualified, do hereby certify that on this 11th 
day of February ——, before me personally appeared Alice Schmidt, to me per- 
sonally known and known to me to be the individual described in whose name 
is subscribed to, and who executed the annexed instrument, and being informed 
by me of the contents of said instrument, duly acknowledged to me that (she) 
she executed the same freely and voluntarily for the uses and purposes therein 
mentioned. 


In witness wherefor I have hereunto set my hand and official seal the day and 
year last above written. 


Sipney A. BeLovsxy, 
Consul of the United States of America. 
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KNOW ALL MEN BY THESE PRESEN’S, that I, the undersigned ALICE SCHMIDT, a 
stockholder in the Witte Hardware Company, a Missouri-Corporation, do hereby 
constitute and appoint Mrs. FA. Wirre of the City of St. Louis, State of Missouri, 
my true and lawful attorney in fact to vote any and all shares of stock, to-wit, 
Eleven Hundred and Thirty (1130) shares, belonging to me or standing in the 
name of Cornelia Schmidt on the books of the Witte Hardware Company, at any 
general, special or adjourned meeting of the stockholders of said Company 
and particularly for any action looking to the elimination of the preferred stock 
of the Company or any successor, as well as all other matters which may properly 
come before any such meeting or meetings, hereby ratifying and confirming all 
that my said attorney may do in the premises. 

Witness my hand and seal this 11th day of February 1941 

ALICE SCHMIDT. 
Eahibit 9 
Form approved 
Budget Bureau No. 43—R257. 


Do not write in this space 
Claim No. 46043 
V. O. No. 2168 
Account No. 28-9224 
UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICH 


OFFICE OF ALIEN PROPERTY 


NOTICE OF CLAIM FOR RETURN OF PROPERTY 


NOT! All answers to questions on this form (except names and addresses) must be in 
English. Amounts of money must be stated in dollars. Copies of documents must be 
accompanied by English translations. This notice is repeated below in French and in 
German 


Avis.—Toutes les reponses aux questions ci-dessous doivent etre faites en anglais, sauf 
en ce qui concerne les noms et adresses Le montant des sommes doit etre indique en 
dollars (Etats-Unis) Une traduction en anglais doit etre jointe a chaque document. 

ZUR KENNTNISNAHMI Alle antwerten auf die Fragen auf diesem Formular (mit 


Ausnahme yon Namen und Adressen) mussen in englischer Sprache gegeben werden. 
Geldetrage mussen in Dollars (Amerikanische Wahrung) angefuhrt werden. Falls Ab- 
schriften von Schriftstucken unterbreitet werden, mussen Ubersetzungen in englischer 
Sprache beigefugt werden. 


Please read the accompanying explanation and instructions before filling out the form 


1. (a) Claimant's name: Miss Alix Ottilie Cornelia Ferdinande Schmidt. 


) Address: 12 Moltka Strasse, Oldenburg, Germany. 
c) Has claimant filed any other form claiming the same _ property? 
Yes No: X 
If yes, give date on which claim was filed, and claim number (if 
nowt) 
2. (a) Claimant’s agent (if any): Mrs. Lillian G. Witte. 


I 
b) Agent’s address: 30 Washington Terrace, St. Louis, Missouri. 





(c) Is agent authorized to receive payment of money or delivery of property, 
f returned? Yes: X. No If Yes, and original power of 
attorney must be attached (Name of Attny. representing claimant 
through her attny. in fact: J. J. Morse.) 

Fees for prosecuting this claim: Reasonable fee not exceeding 10% of 


mount recovered * 
Value of property claimed: Actual amount not known: see #7 below. 

5. Payments for material or services supplied, or patents licensed, to or for the 
the United States Government BESS sis cecaseiacieit ee 

6. Vesting order by which the Alien Property Custodian or Attorney General 
acquired the property (if known): No. 2165-(8 Fed. Reg. 16067 (Nov. 27, 
1943) ). 

Identification of property claimed: Proceeds for sale of stock and Building 
of the Witte Hdwe. Co. in St. Louis, Mo. (described in para. 4 of vesting 
order) having been sold, proceeds are in hands of Alien Property Custodian. 

8. Are claimant’s rights in the property subject to any condition or encum- 
brance. Yes —_- No: X (if yes, explain in a supplement). 

9. Characterization of claimant: Answer this item by filling out schedule 9A 
or 9B. If the claim is filed by an individual, fill out schedule 9A, describ- 
ing him. If the claim is filed by a group of individuals (such as co-owners 
or partners), fill out a separate schedule 9A for each member of the group. 
If the claimant is a corporation or association, fill out schedule 9B. 
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10. Owner of property on vesting date: 

(a) Give the vesting date: September 8, 1943. 

(This means the date when the Alien Property Custodian or the 
Attorney General took over the property which you are now Cclaim- 
ing. If you do net know that date, use the apprproximate date on 
which your property was taken, followed by the word “approxi- 
mately”. If you do not know even the approximate date write 
“December 7, 1941,” and use this as the vesting date in answering 
questions in this item and in item 11. 

(b) Check the one of the following statements which applies in your 

case. 

X (1) The claimant was the owner of the property on the vest- 

ing date. 

_ (2) The claimant is the legal representative or successor of 
an individual who owned the property on the vesting 
date. 

(3) The claimant is the legal representative or successor of 
a corporation which owned the property on the vesting 
date. 

(If you check number (1) above, do not use schedules 104A or 10B, 
but go directly to item 11. If you check number (2) above, fill out 
schedule 10A. If you checked number (3) above, fill out schedule 
10B.) 

11. Chain of title to property: Describe below the last transfer of title to the 
property. (Omit any transfer already described in Schedule 10A or 10B.) 

a datebetindel 

(b) By whom transferred 

(ec) To whom transferred 

(d) Nature and terms of transfer __- as pa Shales tice 

(e) Consideration actually paid ; ; to be paid —- 

(f) If officially recorded or registered, give citation — aaa 
If there have been any other transfers of the property since 

March 1, 1938, give the same information about these other trans 
fers, using a supplement, 

Attach a copy of each document of title, and of any contract pur- 
suant to which a transfer was made, to each copy of your form 
Photographie copies are preferred. If documents are in a 
language, English translations must also be attached. 

12, Other relevant information: If there are any other facts which you deem 
relevant, write them on a separate sheet of paper under the heading 
“Supplement to litem 12.” You may also attach copies of any documents 
not previously referred to, and mark them in the saine way. 

18. Affidavit: The undersigned makes the following declaration under the 
penalties of perjury and false swearing: 

(a) Check the one of the following statements which applies, and strike 
out the others: 

x (1) I am the claimant named in Item 1. 
_..... (2) I am the claimant’s agent, authorized by the attached 
power: XXXXX 
_._._._.. (3) I am an officer of the claimant corporation, holding the 
SORES AR: OG: sssiceiteecticitin tentacle BR Ades bldg lanai nhac mentionien 

(b) The facts set forth in the foregoing form and in all attached supple- 
ments and schedules are true, and all attached documents are 
true copies of the originals, to the best of my knowledge and 
belief. 

(c) I have no knowledge of any fact called for by the foregoing form, 
schedules, and instructions which is not fully set forth. 

(d) To the best of my knowledge and belief, the property claimed was 
not at any time after September 1, 1939, held or used pursuant 
to any arrangement to conceal any interest of an enemy of the 
United States. 


foreign 


(Signature) Mrs. Liri1an G. WI?rTE. 
14. Notarization: The foregoing declaration was subscribed and sworn to (or 
affirmed) before me this 12th day of September 1949. 


Maret NorMan, Notary Public. 
My commission expires 10-13-50. 


41389—54—pt. 2—__8 
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SCHEDULE 9A 
(Supplementing Form APC-—1A, Item 9) 
CHARACTERIZATION OF INDIVIDUAL CLAIMANT 


(a) Name: Alix Ottilie Cornelie Ferdinande Schmidt. 


(b) Date of Birth bce rooted. About 1695 
(Day) (Month) (Year) 

(c) Place of Birth: Oldenburg ‘pce ines Germany 
(City) (State, Province, etc.) (Country) 


(d) If claimant has been outside the United States (including the Territories 
and possessions) at any time since December 7, 1941, give the name of each 
country in which he was present, and the principal address at which he 
stayed in that country, as follows: 

Country from 
(Day) (Month) (Year) 
Lu 
(Day) (Month (Year) 
Address “a = iat Sait i Saad alist 4 
(If claimant has been present in enemy or enemy occupied territory 
since December 7, 1941, explain fully the reasons for such pres- 


ence) : (Had no other place to go, and no means to get out.) 
(If more space is needed use a supplement.) 
e) Has the claimant transacted any business since December 7, 1941, personally 
or by agent in Germany, Japan, Hungary, Rumania, or Bulgaria? 
Yes No: X. 


(If yes, explain fully in a supplement. ) 

If a citizen of Italy, set forth in the supplement whether any such 
transaction occurred after September &, 1943, and describe them fully 

If the claimant has ever been a citizen of Germany, Japan, Hungary, 
Rumania, or Bulgaria, answer also the following question (other persons 
do not answer) : 

Has the claimant transacted any business since December 7, 1941, per- 
sonally or by agent, in territory occupied by any of these nations? 

Yes No: _— 
(If yes, explain fully in a supplement. ) 
(f) Claimant’s present citizenship (Name of Country): Was born and always 
has lived at her present location. 

(If claimant has no citizenship, write “stateless.” 

kxxplain below how your citizenship was acquired—by birth, mar- 
riage, naturalization, etc., and give the date. Naturalized citizens should 
give the number of their naturalization papers. Stateless persons should 
cite the official act by which they were deprived of citizenship, and 
supply a copy if possible. 

If the date given above is after December 7, 1941, explain below how 
your prior citizenship status was acquired 


g) Do you claim to be affected by the provisions relating to enemy oppression? 
(See subdivisions (C) and (D) of section 32 (a) (2) of the Trading with 
the Enemy Act.) Yes No. ‘ 

(If yes, explain fully in a supplement and state precisely when, where, 
and how you were deprived of liberty, property or rights of citizenship. 
Give the citation of the laws, decrees, or regulations involved and sup- 
ply copies of any relevant official document in which your name appears, 
or explain why you cannot obtain them.) 


{ 


Above information will be supplied under separate cover along with supple- 
mentary data. 


QUESTIONS ASKED BY Mr. J. J. Morse, AND ANSWERS GIVEN BY MRS. LILLIAN G, 
WITTE ON SEPTEMBER 12, 1949, BE THE MATTER OF MISS ALIx SCHMIDT 


Q—1. Were Miss Schmidt’s actions in any way prescribed by the Hitler 
Regime? 

A—1. They tried to get after her—she wasn’t safe, and could not get any 
work. She said that when she would see me she would tell me what the Nazis 
tried todo. She had a very horrible time of it. 
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Q—2. Did she have any business transactions after December 7, 1941? 

A—2. She didn’t have any business transactions after December 7, 1941 * * * 
Germany made her give up her place of work, and men took over her job. She 
was prescribed from doing any work. 

Q—3. Did she own any property prior to December 7, 1941? If so, what be- 
came of it. 

A—3. I don’t think she had any property—I never heard that she did. I 
don’t think that the house she lives in is hers—I think she rents that. This 
house she lives in had many rooms, and she had her own apartment, but they 
forced her to live in one or two rooms * * * There were 17 people living in the 
place, and it was a horrible atmosphere. 

Q—4. By the first question we mean was she prohibited from doing as she 
pleased by the German Government during the war with Germany? 

A—4. She couldn’t get any work, and she was forced to sell her mother’s 
silverware in order to live. She was never put in a concentration camp. 

Q—5. During the war did she help the German Government in any way? 
A—5. No; she didn’t help the German Government. 

Q—6. If Miss Schmidt was in Germany after December 7, 1941—why was 
she there? 

A—6. Miss Schmidt did not voluntarily reside in Germany after December 7, 
1941. She was an innocent victim of the Hitler regime, had no place to go, and 
couldn’t get out of the country. 

Q—7. Did Miss Schmidt transact any business by herself or through an agent 
since December 7, 1941? 

A—7. No. 

Q—8. Does Miss Schmidt claim citizenship in any country at the present time, 
or is she stateless—that is, has no citizenship? 

A—8. I couldn’t tell you whether or not Miss Schmidt claims citizenship or 
is stateless. 


AFFIDAVIT AS TO HEIRS 


STATE OF MISSOURI 
City of St. Louis, ss: 

On this day of March 1945 before me personally appeared LILLIAN 
Wire, of lawful age, to me personally known, who being by me duly sworn on 
her oath did say that she is familiar with the family history of FREDERICK 
ALEXANDER WITTE, also known as F.. ALEXANDER WiTTe, OTro W. Witter, and 
HERMINE CHARLOTTE CORNELIA SCHMIDT, also known as CoRNELIA WITTE SCHMIDT, 
all deceased, who were the former owners of the following described property : 

Lots Nos. 2 and 8 of the subdivision by Commissioners in partition of the 
estate of Peter Lindell and in block No. 67 of the City of St. Louis, having 
an aggregate front of 51 feet 314 inches on the East Lines of Third Street, 
by a depth Eastwardly, between parallel lines of 132 feet, more or less, to 
an alley; bounded South by the center line of a partition wall. 

That said FrepeRICK ALEXANDER WITTE died on the 27th day of December 1921, 
and left surviving him this Affiant, LILL1AN Witter, his widow, no children, no 
adopted children and no descendants of deceased children or deceased adopted 
children. 

That said Orro W. Wirre died on or about the 8th day of June 1921, left no 
widow or divorced wife, no child or adopted child and no descendant of any de 
ceased child or deceased adopted child. 

That said HERMINE CHARLOTTE CoRNELIA SCHMID? who died on or about the 
12th day of March 1938, was the same person as CORNELIA WiTTE ScHMIDr, 
and that she left no widower or divorced husband, no child other than ALtx 
OTTILIE CORNELIA FERDINANDE SCHMIpT, who is over twenty-one years of age, no 
adopted child and no descendant of a deceased child or deceased adopted child. 


Signature 
Subscribed and sworn to before me the day and year above written. 


~~ Nota ry Public. 


My term expires __-- 
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MremMo REGARDING MATTER OF ALIx ScH™MIDT’s Errort To OBTAIN INHERITANCE 
Now IN THE HANDS OF THE ALIEN PROPERTY CUSTODIAN 


At the risk of introducing extraneous matter in the case of Miss Alix Schmidt, 
I would like to comment that the very name of the Act ‘Trading with the Enemy” 
would seem to favor the subject under investigation. 

We believe that we can substantiate that the subject, Miss Schmidt, not only 
did not trade with the enemy, but was deprived of a living by the enemy. 

She owned no property in Germany excepting a little cash in a bank, which 
was taken from her. 

She subsisted only by what odd jobs she could obtain to earn her sustenance. 

Her income had been money she received as dividends from stock in the Witte 
Hardware Company in St. Louis, inherited by her mother from the mother’s 
brother. 

When war came the Alien Property Custodian seized custody of said stock 
she, of course, received nothing thereafter—and since which time she has been 
almost entirely supported by her agent, Mrs. Lillian G. Witte. 

As I see it, after careful reading of the Act and Amendments thereto, the 
erucial point is the Government’s interpretation of the word “voluntary” and if 
a harsh technical interpretation is made of its meaning, I fear Miss Schmidt is 
not eligible to receive a return of the money or property seized by the Alien 
Property Custodiar Personally I can see no way that she could have gotten 
out of the Country unless it would have been by the underground route. 

My investigation seems to show that she was merely an innocent victim of 
the Hitler regime, and committed no act to aid it. 

I note from the Amendment that the Government has been quite liberal toward 
laiming return of property seized by the Alien Property Custodian, and 
it would seem that Miss Schmidt’s claim is worthy of consideration. 

JOHN J. Morse. 


nNarties ¢ 


[Copy] 


From St. Louis Daily Record, June 12, 1946] 
Witte HARDWARE COMPANY 


NOTICE IS HEREBY GIVEN that a special meeting of the stockholders of Witte 
Hardware Company, a Missouri Corporation, has been called and will be held 
at the office of the company, 704-706 North Third Street, St. Louis, Missouri, 
on June 20th, 1946, at 9:00 o'clock a. m., for the purpose of voting upon a 
resolution proposed and recommended by the Board of Directors of the company 
authorizing the sale of all the company’s assets of every kind and character, and 

* the transaction of such other business, if any, as may be properly brought be- 
ore the meeting. 

CONRAD HARTMANN, President. 
A. W. Wotters, Secretary. 


the United States District Court for the District of Columbia 
No. 5329-52 (Filed Feb. 17, 1953) 
ALIx SCHMIDT, PLAINTIFE 
v. 


ROWLAND F. KIRKS ET AL., DEFENDANTS 


PLAINTIFF’S POINTS AND AUTHORITIES IN OPPOSITION TO DEFENDANT'S MOTION 1 
DISMISS COMPLAINT 


JURISDICTIONAL STATEMENT 
rhis Court has jurisdiction under Rule 18, sec. 81 (b), of the Rules of Civi 


! 
Procedure and uncer 50 U. S. C. A. App. sections 9 and 32, as amended. an 
section 1001, Title 16, of our District of Columbia Code 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether or not this Court has jurisdiction in the nature of mandamus 
to compel the Alien Property Custodian and the United States to comply with 
the statutory provisions under 50 U. 8. C. A., App. section 32, where the Alien 
Property’s decision is obviously arbitrary and capricious. 

2. Whether the decision on defendant’s motion to dismiss should be held in 
abeyance until the present Acts pending in Congress to amend 50 U. 8. C. A. 
section 32 are determined. The Bills pending are S. 155, 83rd Congress, Ist 
Session, to amend section 82 (a) (2) (D) of the Trading With the Enemy 
Act, which would permit the return of property of a child of an American 
mother who married a German citizen; S. 151, 88rd Congress, Ist Session, 
S. 34, S8rd Congress, 1st Session. 


STATEMENT OF THE CASI 


The facts are not in dispute, as no evidence was submitted to contradict the 
evidence and allegations alleged by claimant in her verified complaint. 

The present claim was duly filed by Claimant, Alix Schmidt, for the return 
of the assets seized by the Office of Alien Property, amounting to approximately 
$180,000 from the estate of claimant’s mother, Charlotte Cornelia Witte Schmidt, 
who at the time of her death in 1988 was a citizen of the United States. 

The estate of claimant’s mother was seized by Vesting Order No. 2163, dated 
September 8, 1943, which stated that it was seized while her estate was 

“* * * in the process of administration by Conrad Hartman, adminis 
trator, * * * acting under the judicial supervision of the Probate Court 
of the City of St. Louis, St. Louis, Missouri, and which is payable or 
deliverable to, or claimed by * * * (claimant), a national of a designated 
enemy country (‘Germany’).” 

The mother of claimant was born in the United States of American parents 
and married Max Schmidt, a German citizen, in 1894; their only child is claimant, 
who was born on June 20, 1895; the father of claimant died in 1914; claimant’s 
mother sold their house after the father’s death, as she intended to return with 
claimant and live in the United States, but were prevented from doing so due 
to World War I and II, and claimant's mother’s illness, and claimant was pre 
vented from leaving Germany. 

The grandfather of claimant, a citizen of the United States, owned the Witte 
Hardware Company in St. Louis, Missouri, established in 1849 and incorporated 
in 1880. He had two sons and claimant’s mother. Claimant’s mother was the 
sole surviving child after 1921. The company manufactured important war 
material for the United States. 

Claimant’s mother retained her holdings in the above company as she intended 
to return with claimant and live in the United States, but was prevented from 
doing so due to World War I, and her serious heart condition. 

Plaintiff suffered a nervous breakdown after her mother’s death, and was sick 
and unable to travel alone. She appealed a number of times to the American 
Consul in Germany to assist her to return to the United States, but could not 
get passage on any steamer. Plaintiff's cousin, son of the head of the Witte 
Hardware Company in St. Louis, Missouri, was sent from the United States to 
assist plaintiff in leaving Germany to return to the United States, but by the 
time he arrived at the German borders, they were closed and plaintiff was unable 
to leave Germany. Plaintiff applied for immigration to the United States after 
World War II, but could not come here until 1951, due to lack of funds from the 
seizure of the property of plaintiff's mother, a citizen of the United States, in 
the probate court, by the Alien Property Custodian (Complaint, Par. 6). 

The Nazis, due to plaintiff's mother’s large estate in the United States, which 
was manufacturing war supplies for the United States, plaintiff's large number 
of influential relatives here, her anti-Nazi sympathies, unwillingness to remain 
in Germany, and her active membership in the Lutheran Church, spied upon by 
plaintiff, followed her, searched her room, seized her papers, took her to the 
Nazi headquarters, questioned her, and threatened her with imprisonment when 
she attended church and refused to work for the Nazi organization, or to assign 
over her interest in her mother’s estate in the United States. 

The Nazis seized 4,100 RM, all she had in her bank and 900 RM, which she 
had in her room, in 1948, and she was forced to borrow 3,000 RM which a friend 
paid to the Nazis to keep her out of prison, leaving her destitute, without income 
or property and in debt, which required her to work long hours in a non-Nazi 
organization in order to live, which took away her liberty and freedom, and 
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placed her as a German enemy, with no rights as a German citizen (Complaint 
pp. 3-6) 

Plaintiff duly filed her claim for the property she was entitled to from her 
mother’s estate under section 32 (2) (C) (D) of 50 U. S. C., with the Alien 
Property Custodian, Docket No. 1038, which was denied on March 20, 1952, and 
petition for review on August 1, 1952, and a petition for rehearing was denied on 
September 8, 1952. The present action was filed on November 25, 1952, in the 
nature of a petition for mandamus to compel defendants to issue an order that 
plaintiff is entitled to recover the value of her property seized by defendants, or 
for a judgment against defendants in favor of plaintiff for the value of said 
property seized. 


ARGUMENT 


The present action is in the nature of an action for mandamus on the ground 
that the Alien Property Custodian’s decision is arbitrary and capricious in 
failing to follow the law as provided in section 32 (2) (C) (D) of 50 U.S. C. 


App., Which provides that 

(As stated in the Senate Report No. 1875, dated July 5, 1946, pages 6, 7—prior 
to the amendment) “administrative return of vested property may not in gen- 
eral be made to persons who were voluntarily resident in an enemy country, or to 
citizens of such country, Who were physically present in its territory. The 
anvendment removed these bars in certain cases of victims of Axis oppression by 
adding to sub-paragraph (c) of section 82 (a) (2) the proviso: 

“Provided, That an individual who, while in the territory of a Nation with 
which the United States has at any time since December 7, 1941 been at war, 
was deprived of life or substantially de prived of libe rty pursuant to any law, 
decree or reguiation of such nation discriminating against political, racial or 
religious groups, shall not be deemed to have voluntarily resided in such 
territory.” 

As stated in the above report, the above applies to a voluntary resident in an 
enemy country, “or to CITIZENS OF such country, who were physically present 
in its territory” (page 11). The same is stated in House Report 2398 on page 18. 

The adverse opinion by the Alien Property Custodian also ignores the well 
recognized principle that a remedial act, as is the Trading With the Enemy Act, 
as amended, must be liberally and not harshly or technically construed, so as to 
give the relief contemplated by Congress. This principal was ignored in the 
present case 

The examiner erred gravely in assuming that claimant’s funds were seized 
on account of some violation of currency regulations or as the result of some 
form of fine or forfeiture. 

It is stated in the present opinion of the Alien Property Custodian, page 7, “It 
is more reasonable to assume that the claimant was fined 8,000 RM for some 
alleged violation of the Foreign Exchange Laws. Whatever the nature of the 
action was, it appears that the visits of the Gestapo or other Nazi agents ceased 
at that time in 1948,” that the above “would not without more constitute a sub- 
stantial deprivation of liberty as a result of action discriminating against a 
political, racial or religious group.” 

This conclusion of the examiner contradicts every human and political fact 
involved in this case and is contrary to the intentions of Congress as stated by 
the Committee in the House Report, supra : 

“In employing the phrase ‘substantially deprived of liberty’ (subsection ¢c) 
the Committee recognize the measures in terms address to deprivation of 
property rights may have so seriously impaired the victim’s freedom to en- 
gage in basic pursuits as to constitute a substantial derivation of liberty.” 

The Committee in the Senate Report, page 12, stated, 

_ * the deprivation of liberty must be substantial in order to be given 
recognition but it need not be a total deprivation. Deprivation of property 
which will be regarded as proof of persecution is that which so trenches 
upon the ownership or use or disposition of property as to prevent the victim 
from functioning as a free human being. It is not required that he be 
stripped of all his property in order to be given relief.” 

The great dramatist, William Shakespeare, presented claimant’s situation 
in The Merchant of Venice. Shylock, the Jewish money lender, was being 
deprived of his savings and made his appeal to the judge in these words: 

“Ye do take my life 
If ye take the means 
Whereby I live.” 

In the instant case no one attempts to deny that all the property of claimant 

was taken and that she was compelled to go deeply into debt to secure further 
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funds and had to repay this loan by hard labor over the war years and under 
Nazi pressures and threats. 

Under these admitted conditions we are amazed at the conclusion of the 
eXaminer that claimant was not deprived of her substantial rights and liberties. 

Here claimant was not only stripped of all her property, 5,000 RM, but also 
Was required to borrow 38,000 RM in 1948 to pay the Nazis in order to escape 
being placed in prison. That clearly constitutes a substantial deprivation of 
liberty according to the above Committee Report, and entitled claimant to 
recovery under subsection (¢). This deprivation not only impoverished claimant 
in 1945, and took the means whereby she could live, but no part of this fund 
Was ever recovered and she has been deprived of the economic liberty and forced 
to endure poverty and distress ever since 1943. 

It is stated in the Opinion of Alien Property, page 7, that “since the claimant 
is limited to subdivision (d), the action falls far short of establishing that at no 
time after December 7, 1941 did she enjoy full rights of citizenship. The effect 
of the action apparently ceased in 1948” at the time of the above seizures. Con- 
tary to the above finding, the effect of the above action did not cease in 1948, 
but the hardship increased from that time, as she was deprived of her property 
and forced to work and live and pay the 3000 RM she borrowed, and was unable 
to leave Germany as she had no money until it was sent to her by her American 
relatives 1951, although she had applied for emigration into the United States 
before and after World War II (Tr. 58). 

As shown by the facts heretofore stated in her petition, claimant was a victim 
of both economic and religious persecution to which, other than Jews, other 
German citizens were not subjected (Tr. 38, 39). In his opinion, after analyzing 
the various acts of persecution suffered by claimant, the Alien Property exam- 
iner made the following amazing statement: 

“The acts complained of are insufficient to establish that the claimant 
failed to enjoy full rights of citizenship.” 

Surely Americans cannot accept this doctrine as applied to the daughter of 
an American mother and affecting American property—and especially so when 
the record shows that claimant was making unsuccessful and repeated efforts to 
come to the United States and could not because of her health and the outbreak 
of war. 

How can it be said that claimant did not fail to “enjoy full rights of citizen- 
ship” in Germany during these horrible experiences of personal, physical, eco- 
nomical and religious persecution? 

The truth is that the record shows that claimant during these years, from 
1941 to the end of the war, was deprived not only substantially of her rights of 
citizenship, but also practically of all such rights and made an economic slave 
to the Nazi power. 

The finding above discussed is also based upon a false assumption and not 
upon any evidence and is in conflict with the uncontradicted evidence of claimant 
and the documentary evidence that German citizens were not subjected to such 
treatment, except Jews, or those placed in concentration camps due to their fight 
against Hitler (Tr. 38, 39). 


Claimant was treated by the Nazis as an American alien enemy, while other 
members of the church were treated as German citizens of doubtful loyalty and 
national spirit. 

The present decision of the Alien Property also makes the fatal error of treat- 
ing each act of discrimination separately and finding that such act does not 
entitle claimant to recover, instead of giving them the cumulative effect as fol- 
lowed by the United States Supreme Court in the recent Guessefeldt case, supra, 
which, in permitting the claimant to recover under the Trading With the Enemy 
Act, states: 

“None of the considerations we have canvassed standing alone is con- 
clusive in favor of the claimant. Perhaps none, by itself, would justify a 
decision in his favor. The cumulative effect, however, places such a decision 
well within the bonds of reasonable construction. We have said enough to 
show that the question is not free from doubt. On the balance, however, 
we think section 3 (a) is properly construed as applying to those Germans 
and Japanese Nationals otherwise ineligible to bring suit under section 
9 (a).” 

The individual acts here are: claimant was (1) spied upon and followed by 
the Gestapo agents, (2) her room was searched and ransacked, (3) her papers 
were taken, (4) she was taken to the Nazi headquarters and severely and harsh- 
ly questioned for a day, (5) all of her property 5000 RM was seized, and (6) she 
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was forced to borrow and pay 3000 RM, (7) and was constantly threatened with 
mprisonment when she went to church, and (8) prevented from leaving Ger- 


many rhe cumulative effect of those acts clearly show that claimant is en- 
tled to recover under subdivisions (c) or (d) or both. 
H CISIONS OF THE ALIEN PROPI Y IS ARBITRARY AND CAPRICIOUS 


For the following reasons: 

Petitioner’s right to recover her property is fixed by the above statute and 
» adverse decision, therefore, is a nullity (Glavey v. U. 8., 182 U. 8. 595; U. 8 
v. Andreirs, 240 U.S. 90; McMath, v. U. S. 248 U. S. 151; Ford v. U. S., 69 F. Supp. 
oboe: U.S. v. James 100 F. 2d 65) 


The f nes of the examiner were therefore arbitrary and capricious, not 
that the examiner intended to do wrong, but on the ground that he failed to 
compl th said Act, which entitles petitioner to recover her property. 

In the case of U. S. v. Carmack, 329 U. S. 248, the court stated in footnote 14, 
pace 14 iS foll WS: 


irbitrary is defined by Funk and Wagnalls New Standard Dictionary 
of the English Langnage (1944) as ‘1. Without adequate determining prin- 


ciple; * * * and by Webster’s New International Dictionary, 2d Ed. (1945) 
as ‘Fixed or arrived at through an exercise of will or by caprice, without 
consideration or adjustment with reference to pr ine iples, circumstances, or 
S14 ficance, * * decisive but unreasoned * * 


Capricious is defined by Webster’s * * * as ‘2 Apt to change suddenly, 
eakish, whimsical, humorsome.’ Cf. For Film Corp. v. Trumbull, 7 F. 2d. 
727; Puget Sound Power & L. Co. v. Public Utility Dist., 133 F. 2d 286 * * *, 
see also U. 8S. v. Certain Parcels of Land, 30 F. Supp. 372, 379; U. S. v. Parcel 

of Land, 32 F. Supp. 718, 721.” 

In Estep v. U. 8. ete., 327 U. S. 1 114, the Court held that although the Act 
provided that decisions of local draft boards shall be final, that if the determina- 
tio as contrary to the provisions of the Act, it was subject to judicial review, 
as the determinations would be in defiance of the law. 

In this present case, the determination is also in defiance of the law and intent 
of Congress, as shown by this petitioner’s complaint in which the allegations 
are admitted, which are made a part hereof by reference. 

The holding that a German citizen in Germany during the war cannot recover 
is contrary to the following cases where German citizens in Germany during the 

a ere, as also held by Mr. Jones, the Alien Property Examiner, entitled to 
recover vested property in the United States. 

Guessefeldt v. McGrath, U. S. Sup. Court, ad. Op. Vol. 96, No. 7, decided 
January 28, 1952 

Baroness Ruth von Oppenheim, your Docket No. 591, decided October 16, 
1951, 

WeGrath v. Zander, 177 F. 2d. 649, decided October 10, 1949. 

The present opinion of the Alien Property also fails to recognize and follow 
the liberal intent of Congress in amending subsections (C) and (D) as followed 
in the Guessefeldt case, supra, in which is stated: 

(‘onsidering that confiscation is not easily to be assumed, a construction 
that avoids it and is not barred by a fair reading of the legislation is 
vited” (page 244). 
The House Report, No. 2398, duted June 27, 1946, amending the Act, states 
that the purpose is 
‘To authorize the return of vested property to innocent victims of Axis 
Acvression who may have been nationals or residents of enemy countries” 
(pave 1 of Report). 

Defendants state on page 3 that plaintiff does not state that plaintiff is not 
an enemy required by section 9 (a). The complaint states that Germany ‘“de- 
prived” “(plaintiff)” of “her liberty and regarded and treated her as an enemy 
alien” (par. 7 of Complaint). Since plaintiff was clearly treated as a German 
enemy by Germany, she should novi be classified as an enemy of the United States 
by the United States. 

Since the facts clearly show that plaintiff was subbstantially deprived of her 
iberty, she was not a voluntary resident in Germany since December 7, 1941, 
and is entitled = a matter of law to recover her property under section 32 (2) 
(ce), 50 U..8. °C. App., as the President has not denied plaintiff's claim, nor 
found that the re ae of her property is not in the interest of the United States. 
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Since plaintiff’s claim was fully filed with the Alien Property Custodian and 
the present action seeks to require defendants to carry out the provisions of 
section 32 (2) (c), or (D) on the ground that the Alien Property decision in 
which her petition for review was denied on August 1, 1952 was arbitrary and 
capricious, and the present action was filed on November 25, 1952, the present 
action is not barred by the statute of limitations 

Since the defense of the statute of limitations is an affirmative defense, it must 
be pleaded before a motion to dismiss may be considered. Riley v. Titus, 190 
F, 2d 653, U. S. Court of Appeals, Dist. of Col. Circuit; Sawyer vy. Dollars, 199 

. I’, 2d 623, 647, App. D. C.; Stoddard v. Morrin, 8 F. R. D., 374. 

In the present case plaintiff's statutory rights under the above section “is so 
plainly prescribed as to be free from doubt and equivalent to a positive command 
and, therefore, is so far ministerial that its performance may be compelled b) 
mandamus” (J/iquel v. McCarl, 291 U.S. 442, 445). 


BILLS PENDING IN CONGRESS 


In the event that this Court should decide that it does not have jurisdiction, or 
that this action is barred by the statute of limitations, under the present law, we 
respectfully request that any present decision on defendants’ motion to dismiss 
be held in abeyance pending action on the following pending Bills in Congress: 

(a) S. 155, 88rd Congress 1st Session by Senator Langer, which, if passed, 
will entitle plaintiff to recover the value of her property seized by the Alien 
Property Custodian; 

(b) 8S. 151, id; 

(c) S. 34, 83d Congress, Ist Session, by Senator McCarran; 

(d) H. R. 535, 88rd Congress, Ist Session by Congressman O'Hara 


CONCLUSION 


Counsel for plaintiff earnestly urges upon the Court that the Congress clearly 
intended to give claimant, and others similarly circumstanced, the absolute 
right to have property seized by vesting orders returned under facts such as 
those here shown, without a syllable of contradiction. 

We feel that the Examiner, who denied the right of return herein did so with 
ruthless arbitrariness or careless caprice. We insist that this action disregarded 
the law and facts and the liberal intention of Congress in passing the remedial 
amendments to the Trading with the Enemy Act. 

The Examiner's decision was and is a complete surrender to a welter of tech 
nicalities, rather than a full and fair consideration of the strong and substantia 
showing of plaintiff in support of her contentions 

rhe Examiner, we submit, should have found the facts in this case in con- 
formity to the testimony and should have given the legislation by Congress a 
liberal interpretation, as commanded by the generous intent of Congress. Such 
finding is obviously warranted in this case whether new legislation is enacted 
or not. We feel very earnestly that our client’s rights have been clearly estab- 
lished upon the record already made and that these rights should be made effec- 
tive by this Court’s mandatory writ. 

But, should the Court question its own jurisdiction to grant the full relief 
prayed for, then and then only, do we suggest that the entry of a final order or 
decision herein be delayed until action by Congress on pending Bills has been 
had. 

Respectfully submitted, 

Of counsel: 
Roserr H. MCNEILL, 
T. Bruce FULLER, 
S01 Bowen Building, 815 15th Street NW., Washington, 5, D. C., 
Attorneys for plaintiff 
JOHN Jay Morse, 
506 Olive Street, St. Louis, Missow 


CERTIFICATE OF SERVICI 


Copies of the foregoing Voints and Authorities in Opposition to Defendants’ 
Motion to Dismiss Complaint were mailed, postage prepaid, this 17th day of 
February, 1953, to Rowland F. Kirks, Esq., Assistant Attorney General, Dire 
Office of Alien Property; James D. Hill, Esq., Chief, Litigation Branch; David 
Schwartz, Esq., and Paul E. MeGraw, Esq., Attorney for Defendants, Office of 
Alien Property, Department of Justice, Washington, 25, D. C. 


T. Bruce Futur 
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In the United States District Court for the District of Columbia 
No. 5329-52 (Filed Mar. 30, 1953 ) 


Aix ScHMiptT, 15 Bacon Srreet, NATICK, MASS., PLAINTIFF 


v. 


James P. McGranery (ATToRNey GENERAL OF THE UNITED StaTes), RowLAnp F. 
KirKs (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED 
4S ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, 
DEFENDANTS 

ORDER 


Upon consideration of defendants’ motions to dismiss the complaint under 
Federal Rule 12 (b) and for summary judgment under Federal Rule 56 (b), and 
upon consideration of plaintiff's opposition to the motions, and after hearing 
the parties and upon consideration of all papers filed herein, it is, by the Court, 
this 30th day of March 1953; 

OrpErep, (1) that defendants’ motion for summary judgment under Federal 
Rule 56 (b) be and the same is hereby granted, and (2) that defendants’ motion 
to dismiss the complaint under Federal Rule 12 (b) be and the same is hereby 
denied, and it is further 

ORDERED, that the complaint be dismissed with prejudice. 

EF’. DicKINsON LETTs, 
District Judge. 

\ copy of the foregoing Order was mailed this 27th day of March 1953, to 
Robert H. MeNeill, Esq., Attorney for Plaintiff, 801 Bowen Building, 815 15th 
Street NW., Washington 5, D. C 

Pau. E. McGraw. 


NOTICE OF APPEAL. 73 (B) 
In the United States District Court for the District of Columbia 
Civil No. 5829-52 (Filed Apr. 8, 1953) 
ALIx SCHMIDT, PLAINTIFF 
v. 


JAMES P. McGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F. 
KirKs (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED 
As ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, 
DEFT DANTS 

NOTICE OF APPEAI 


Notice is hereby given this Sth day of April, 1953, that Plaintiff Artix ScHMIDT 
hereby appeals to the United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 30th day of March, 1953, in 
favor of Defendants against said Plaintiff granting Defendants’ Motion for 
Summary Judgment. 

T. Bruce FULLER, 
ittorney for Alix Schmidt, Plaintiff, 
815 15th St NW., Washington, 5, DC. 

Copies of the foregoing Notice of Appeal were mailed this 8th day of April, 
1953, to the following: (1) James D. Hill, Chief, Litigation Branch; (2) Paul 
E. McGraw, Attorneys for Defendants; (3) Office of Alien Property, Department 
of Justice, Washington, 25, D. C. 

By 
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In the United States District Court for the District of Columbia 
Civil Action No. 5329-52 (Filed Apr. 15, 1953) 


ALIx SCHMIDT, PLAINTIFF 


JAMES P. MCGRANERY (ATTORNEY GENERAL OF THE UNITED STATES), ROWLAND F. 
KIRKS (ASSISTANT ATTORNEY GENERAL, OTHERWISE KNOWN AND DESIGNATED 
AS ALIEN PROPERTY CUSTODIAN), AND THE UNITED STATES OF AMERICA, 
DEFENDANTS 

DESIGNATION OF RECORD ON APPEAL 


. The Clerk of the Court will include in the Designation of Record on Appeal 
the following documents: 
1. The complete record, proceedings and evidence in above-entitled cause, and 
2. This Designation of Record on Appeal. 
Rosert H. McNEILL, 
Counsel for Plaintiff. 
CERTIFICATE OF SERVICE 


Copies of the foregoing Designation of Record on Appeal were mailed, postage 
prepaid, this 15 day of April, 1953, to the following: (1) James D. Hill, Chief, 
Litigation Branch, and (2) Paul FE. McGraw, Attorneys for Defendants, Office 
of Alien Property, Department of Justice, Washington, 25, D. C. 

Ropert H, McNeil. 


In the United States District Court for the District of Columbia 
Civil Action No. 5329-52 (Filed May 7, 1953) 
ALIX SCHMIDT, PLAINTIFI 
- 


JAMES PP, MCGRANERY, ROWLAND F. KIRKS, AND THE UNITED STATES OF AMERICA, 
DEFENDANTS 


MOTION TO SUBSTITUTE HERBERT BROWNELL, JR., AS A PARTY DEFENDANT, ETC, 


Comes now the plaintiff Alix Schmidt in above entitled cause and moves the 
Court, pursuant to Rule 25 (d), F. R. C. P., for an order 

1. Substituting Herbert Brownell, Jr., Attorney General of the United States, 
as a party defendant herein in the place and stead of defendant James P. Me- 
Granery, his predecessor in office as Attorney General of the United States, and 
for grounds of this portion of said motion states that said Herbert Brownell, Jr., 
has adopted and continues the action of his predecessor under Section 32 of the 
Trading with the Enemy Act (60 Stat. 50, as amended, 50 U. S. C., App. See. 32) 
in violation of the Constitution of the United States and that there is substan- 
tial need for continuing and maintaining this action for a determination of the 
issues herein, and 

2. Dropping defendant Rowland F. Kirks as a party to this suit and for grounds 
of said portion of this motion states that said Rowland I, Kirks has resigned his 
official position as Assistant Attorney General of the United States and as Direc- 
tor of the Office of Alien Property and is, therefore, no longer a proper or neces- 
sary party defendant to the action herein. 

All of which is respectfully submitted. 


Ropert H,. McNett, 
T. Bruce FULLER, 
Counsel for Plaintiff, 
815 15th Street NW., Washington, 5, D. C. 
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CONSENT TO MOTION 


McNeEILL & FULLER, 
Counsel for Plaintiff. 
GEORGE B. SEARLS, 
Counsel for Defendants. 
Ordered by the Court: 


- -, Judge. 
In the United States District Court for the District of Columbia 
Civil Action No. 5329-52 (Filed May 7, 1953) 
ALIX SCHMIDT, PLAINTIF! 


HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE UNITED STATES, DEPARTMENT 
or JUSTICE, WASHINGTON, D. €., AND THE UNiTED STATES OF AMERICA, 
DEFENDANTS 


MOTION FOR FILING OF ORIGINAL PAPERS ON APPEAI 


(‘omes now the plaintiff, Alix Schmidt, in above entitled cause and moves the 
Court for an order directing the Clerk of this Court to certify and file with the 
Clerk of the United States Court of Appeals for the District of Columbia Circuit 
as plaintiff's record on appeal the original papers and exhibits in above entitled 
cause in lieu of copies and for grounds of motion relies upon Rules 75 (i), 

BO. 2 

RorertT H. McNEILL, 
T. Bruce FULLER, 
Counsel jor Plaintiff, 
815 15th Street NW, Washington, 5, D. C. 


ONSENT O MOTION 


Mc NEIL AND FULLER, 
Counsel for plaintiff. 


GEORGE B. SEARLS, 
Counsel for defendants. 


-- —, Judge. 


In the United States District Court for the District of Columbia 
Civil Action No. 5329-52 (Filed May 11, 1953.) 


ALIx SCHMIDT, PLAINTIFF 
v. 
JAMES P. MOGRANERY, ROWLAND F. KirkKs, AND THE UNITED STATES OF AMERICA, 


DEFENDANTS 


ORDER 


Upon consideration of plaintiff Alix Schmidt’s Motion to substitute Herbert 
Brownell, Jr., Attorney General of the United States, as a party defendant in 
the place and stead of James P. McGranery, his predecessor as Attorney General 
of the United States, and it appearing that Herbert Brownell, Jr., consents to 


this motion, and upon further consideration of plaintiff's motion to drop Rowland 


F. Kirks, former Assistant Attorney General of the United States and Director 
f the Office of Alien Property, frem the cause herein as a party defendant, and 
appea g that said Rowland F. Kirks consents to this motion, It is this 11th 
lav of May, 1952 
ORDERED the Court that Herbert Brownell, Jr., Attorney General of the 
United States, be and he is hereby substituted as a party defendant in the place 


and stead of James P. McGranery, and it is 





: 
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FURTHER ORDERED by the Court that Rowland F. Kirks, former Assistant Attorney 
General of the United States and former Director of the Office of Alien Property, 
be and he is hereby dropped from further proceedings in the cause herein as a 
party defendant. 

Jas. W. Morris, Judge. 


In the United States District Court for the District of Columbia 
Civil Action No. 5829-52 (Filed May 11, 1953.) 


ALIx SCHMIDT, PLAINTIFI 
v. 


HERBERT BROWNELL, JR., AND THE UNITED STATES OF AMERICA, DEFENDANTS 
ORDER 


Upon consideration of plaintiff Alix Schmidt’s Motion for Filing of Original 
Papers on Appeal and it appearing that counsel for defendants consents to this 
motion, It is this (11) day of May, 1953, 

ORDERED by the Court that the Clerk of this Court certify and file with the 
Clerk of the United States Court of Appeals for the District of Columbia Circuit 
as plaintiff's record on appeal the original papers and exhibits in above-entitled 
cause in lieu of copies thereof. 


Jas. W. Morris, Judge. 
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APPENDIX 





ExHIsBIT A 
OcToBER 31, 1944. 
Re vesting of German and Japanese assets. 
Mr. LESSER. 
Mr. GOLDING. 


In case you have not seen it, I should like to call your attention to Resolution 
VIII of the Final Declaration of the Thirty-first National Foreign Trade Con- 
vention, which provides as follows: 

“Recognition of the inviolability of private property against confiscation is 
essential as an inducement to the supply of international capital and credti, 
which are the cornerstones of world economic development. This principle 
should be reemphasized by the United States as a condition of all international 
cooperation; should be included in all treaties and agreements entered into 
with foreign nations, and should control our Government's actions in foreign 
relations.” 

This paragraph appears under the heading ‘Protection of American Foreign 
Property Rights and Interests—Inviolability of Private Property Against Con- 
fiscation.” I think it is particularly important to note the context in which 
it occurs. Thus, the next paragraph states as follows: 

“Restoration of private properties confiscated or transferred during the present 
war: The Axis powers are understood to have extensively practiced confisca- 
tion and transfer of ownership of properties or interest therein under the 
pretense of legality. The restoration to their rightful owners of title to 
properties or interest therein should be a condition precedent to any settlements 
reached by the United States with the Axis powers.” 

In my opinion, the foregoing is very significant. It will be noted that there 
is no express declaration against confiscation of enemy property, such as has 
appeared heretofore in statements by the Chamber of Commerce of the United 
States and the American Bar Association. It would appear that, in its context, 
the purpose of the first resolution may not be to declare against the confiscation 
of enemy property by the United States, but rather, to indicate that the United 
States should not cooperate internationally with foreign governments who con- 
fiscate private property. Similarly the second resolution does not have any 
evident or precise application to property within the United States. 

Of course neither resolution has any implications with regard to what is meant 
by the term “confiscation,” The report may or may not have reference to the 
process of taking privately owned German or Japanese assets with provision for 
a compensating credit by the enemy government. 

I think that the language of the Foreign Trade Council report affords an 
entering wedge for discussing the issues involved with private interests which 
heretofore has not been apparent. 


ExuHisir B 


NOVEMBER 7, 1944. 
MEMORANDUM 


(1) Whether the United States should undertake a more extensive program 
of vesting enemy assets than is being undertaken by the Alien Property Custo- 
dian has been under consideration for some time. An early decision now seems 
imperative in view of the present state of the war and the current formulation of 
plans for the postwar treatment of Germany and Japan. 


841 
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”) With the foregoing in mind, it is recommended that the Treasury vest all 
assets in the United States not within the jurisdiction of the Alien Property 
Custodian, belonging to (a) Germany or Japan or any agency, instrumentality 
or political subdivision of either of them; (0) any citizen of Germany or subject 
of Japan resident in either of such countries or in territory controlled by them, 
or wherever resident, who is in the employ of either Germany or Japan; (¢c) 
uny organization created under the laws of Germany or Japan except an organ- 
ization which is wholly owned by citizens of the United States or other United 
Nations or which is a subsidiary of an American or other United Nations organ- 
ization that is not itself a national of a designated enemy country; (d@) any or- 
ganization created under the laws of any other country, except one of the United 
Nations, or any investment or holding organization created under the laws of 
iny of the United Nations, which is owned or controlled, directly or indirectly, 
by one or more entities or individuals falling within categories (a), (0), or (c) 
above; and (@€) any organization created under the laws of any country, except 
of one of the United Nations, 25 percent or more of whose outstanding securities 
of any class, or 25 percent of whose indebtedness not represented by securities 
are owned, controlled, or held by one or more entities or individuals falling 
within categories (a), (0b), (¢),or (d) above. 

(3) Every entity and individual falling within any of the foregoing categories 
either is or could be determined to be a “national of a designated enemy coun- 
try” as that term is defined in section 10 of Executive Order No. 9193. With 
respect to the last category, however, it is assumed that ownership or control of 
25 percent of any class of securities or other obligations of a corporation is, in 
the light of section 5B of Executive Order No. 8389, to be deemed ‘‘control” for 
the purposes of section 10 (a) of Executive Order No. 9193. 

Certain nationals of Germany and Japan who are “nationals of a designated 
enemy country” have been expressly excluded from the foregoing categories. 
Thus, it is not recommended that the Treasury vest at this time property belong- 
ing to a German or Japanese subsidiary of an American or other United Na- 
tions corporation (or which is wholly owned by Americans or citizens of other 
United Nations) unless the parent is itself a national of a designated enemy 
country. This exception is made because it is believed that further study 
should be made of the problems involved before property which in equity be- 
longs to United Nations enterprises is vested. 

There has also been excluded from the proposed vesting program the property 
of any corporation organized in one of the United Nations and which is a 
national of a designated enemy country, unless such corporation is merely a 
holding or investment company. This exception is made in order to conform 
the proposed vesting program with arrangements tentatively agreed to by the 
Alien Property Custodian and the Canadian and British authorities in an at- 
tempt to resolve conflicting custodial claims which have already arisen. The 
distinction between operating companies and holding or investment companies 
seems logical. A German-owned business enterprise operating in Holland is 
a unit of Dutch economy and its assets in this country form an integral portion 
thereof. On the other hand, a German-owned holding company organized in 
Holland has little or nothing there beyond its statutory office and may properly 
be considered Dutch in name only. 

The most obvious category of property omitted from the proposed vesting 
program is, of course, that which belongs to designated enemy countries and 
nationals of designated enemy countries other than Germany or Japan. With 
respect to Italy, and probably Rumania, this Government seems to have adopted 
a policy which renders vesting of their property or that of their nationals 
certainly not imperative, and perhaps inappropriate, except on an ad hoc basis. 
This Government’s policy with respect to Bulgaria and Hungary is not as yet 
apparent and until it is clarified no decision on vesting need be made. 

Finally, in speaking of “German” property, property belonging to Austrians 
should be excluded, since it seems to be the settled policy of the United Nations 
to consider Austria not as a part of Germany but rather as a conquered country, 
which, like Czechoslovakia, will be restored to independence when victory is 
finally won. The inclusion of Austria as a separate country in section 3 (j) 
of Executive Order No. 8389, supports this position. 

(4) The vesting of German and Japanese assets falling within the categories 
listed above would seem to be required by the views of the Department with re- 
spect to the postwar treatment of Germany and Japan. Thus, if Germany and 
Japan are to be required to reimburse the United Nations and make restitution 
not by periodic payments out of income but rather by one payment out of 
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capital assets, Germany’s and Japan’s external invesements are clearly among 
the capital assets most readily available. Moreover, if Germany and Japan 
are to be stripped of their external assets as a defensive measure against the 
further political misuse thereof, no exception should be made with respect to 
their property within the United States. If to accomplish these purposes the 
Allied High Commissioners are going to attempt to vest the external assets of 
defeated and occupied Germany and Japan, it would seem that German and 
Japanese assets in this country might with propriety be vested now. Indeed, 
the vesting by the Allied High Commissioners of German and Japanese prop- 
erties within the United Nations might well give rise to serious problems which 
will be avoided if each of the United Nations vests the property within its 
borders and leaves to the High Commissioners only the task of vesting German 
and Japanese properties in the neutral countries. 

Finally, not to vest German and Japanese funds in this country subject to 
Treasury jurisdiction may result in an inconsistency by the United States in the 
ultimate treatment of German and Japanese assets. While the divergent prac- 
tices of the Treasury and the Custodian are explicable as reflecting only the 
needs of different wartime controls for enemy property of different kinds, it 
may be that the difference between vested property and blocked property may 
afford some basis for making a distinction in their ultimate disposition. 

In recommending the vesting of the assets of neutral corporations in which 
there is a majority nonenemy interest, there have not been overlooked the com- 
plications that may arise in view of the well-established principle that assets of 
friendly aliens may not constitutionally be seized without compensation. The 
vesting of the property of such corporations is to be viewed, however, primarily 
as leverage to induce them to rid themselves of their German or Japanese inter- 
ests and thus to achieve the purpose intended to be accomplished through the 
vesting by the Allied High Commissioners of enemy properties in neutral coun- 
tries. Accordingly, property vested in such cases would be returned upon show- 
ing that the corporation has purged itself of its enemy interests and that the 
capital representing the same was reexported to Germany or Japan after the 
allied occupation thereof or was otherwise placed at the disposal of the United 
Nations. 

5. The vesting of the enemy property here under consideration can be effected 
either by the Treasury or by the Alien Property Custodian acting pursuant to a 
waiver by or delegation from the Treasury. While the latter course would 
shift the administrative burdens of vesting from the Department to the Custodian, 
it is believed that there are counteravailing considerations. Thus, the vesting 
of blocked accounts held by banks may create problems so closely related to 
freezing control, that the interposition of the Custodian may cause confusion. It 
is, therefore, proposed that the Treasury undertake to issue the requisite vesting 
orders, although it might be possible to arrange with the Custodian for clerical 
and other assistance. 

It is further proposed, that individual vesting orders be addressed to institu- 
tions and individuals who are believed to hold property for or to be indebted to 
entities or individuals falling within the categories of persons whose property is 
to be vested. The necessary information would be secured primarily from TFR 
300 reports, and to a very limited extent, from other sources. We believe the 
statement of the reporter on Form TFR-300 that he holds property for or is 
indebted to a person who falls within the enumerated categories is a sufficient 
basis for the finding of ownership which is a prerequisite to vesting. A proposed 
form of vesting order is attached. 

The validity of a general order purporting to vest all property in which Ger 
man and Japanese citizens have any interest is doubtful upon the precedents 
arising from the operations of the Alien Property Custodian in the First World 
War and under general considerations of proper administrative action. More- 
over, the extreme explicitness followed by the present Alien Property Cus- 
todian in his vesting orders makes it difficult for the Treasury to take the posi- 
tion that persons with whom it deals should be left to make their own detailed 
determination based on a general order. It would, perhaps, be feasible to draft a 
general order that covered many of the cases without inviting attack, but it is 
believed that it would be wiser to proceed entirely by serving on each person 
thought to hold property for a national of Germany or Japan an order vesting all 
property “held for” the national. Where we were aware of cloaking or other 
concealments, the description of the manner of holding would be more particular- 
ized. We do not consider it necessary for the vesting order to describe the 


41389—54—-pt. 29 











844 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 


property to be vested except in unusual cases. If we were to assume that the 
property must be described, it would be necessary to take a new census or carry 
out some equivalent project before the orders could issue because, in view of 
the various general licenses, the precise form and amount of the property to be 
vested may have changed considerably since the dates of the TFR-300 reports. 

An analysis of reports on form TFR-300 indicates that the maximum number 
of cases to be covered would be 8,000 for Germany and 2,000 for Japan. These 
numbers make a general allowance for vestings by the Alien Property Cus- 
todian, but would probably be further reduced by the detailed checking that 
will be necessary before the vesting orders can be issued. 

In general, the reports on form TFR-300 will cover most, if not all of the 
property to be vested. Public Circular No. 4 requires that whenever a person 
holding property on the census date subsequently learns of the existence of 
national interest not previously known, such interest must be reported. The 
general policy of the control has been to require such reports in cases which 
it discovered, and it is known that the larger banking institutions have filed 
many correction reports on their own initiative. It is true that when a foreign 
interest arose after the census date or property in which a national had an in- 
terest came into this country after that date, no report on the form has been 
required. However, it seems fair to conclude that the only cases of this kind 
which have the slightest significance are decedent estate and testamentary 
trust cases, which are within the jurisdiction of the Alien Property Custodian, 
These cases are covered by reports which the Alien Property Custodian requires, 
and presumably are vested by the Custodian in ordinary course. For the pro- 
tection of the Treasury, public attention should be directed at the time the 
vesting program is initiated to the requirement that interests discovered after 
the census date be reported, but we do not feel that it is necessary to go any 
further 

In addition, however, to the ordinary TFR-300 reports, vestings may also be 
based on series L reports of identifications received by banks under General 
Ruling No. 17 and upon information contained in our own and the Custodian’s 
investigation files. Since TIlR-800 reports (other than series L) were not re- 
quired to reflect holdings of a value less than $1,000, the program herein out- 
lined will not reach, in most cases, property that was worth less than that amount 
on both reporting dates. Just how much property is thus exempted from the pro- 
gram is unknown, and must remain unknown unless a further census is taken. 

(6) Under section 11 of Executive Order No. 9193 it will be necessary to 
secure the approval of the Secretary of State before the vesting program here 
recommended can be put into operation. 

(7) Under Executive Order No. 9193, all vestings by the Treasury, except vest- 
ings of governmental and central bank assets, must be in the Alien Property Cus- 
todian. The Treasury may, however, prescribe the terms upon which property 
shall vest in and be dealt with by the Custodian. We recommend that the De- 
partment prescribe terms that will require the Alien Property Custodian to re- 
turn vested property or its proceeds, in whole or in part, if the Secretary of the 
Treasury should find such action to be in the national interest. We also recom- 
mend that a term be prescribed which would require the concurrence of the Sec- 
retary of the Treasury before any claim was allowed by the Alien Property Cus- 
todian with respect to vested property. We believe that these two conditions 
are basic to the Treasury’s continued interest in the disposition of enemy assets 
and we believe that such interest should be continued. 

In view of the wide latitude permitted the Treasury in imposing terms, it would 
seem preferable to vest even governmental and central bank assets in the Cus- 
todian. Thus, the Department can determine the policies to be followed in con- 
nection with such properties, but leave to the Custodian the administrative de- 
tails and burdens. 

Since the Alien Property Custodian normally takes physical custody of vested 
property and reduces them to cash to be deposited with the Treasury as soon as 
possible, consideration might be given to the imposition of terms which would 
require the Custodian to leave vested cash and securities with the banking insti- 
tutions holding them “until further notice.” Such a condition would continue 
the Treasury policy of leaving enemy assets where they are found until their 
ultimate disposition can be determined. On the other hand, such a condition will 
result in the necessity of determining, at some future time, when, where, and 
how to liquidate vested securities instead of their being liquidated by the Cus- 
todian in normal course as they are vested. The making of such a determination 
may involve the assumption of responsibilities and of risks which neither the De- 
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partment nor the Custodian may wish to assume. We, therefore, make no rec 
ommendation in this connection. 

The terms imposed by the Secretary of the Treasury need not be spelled out 
in the vesting order but should be the subject of correspondence between the Sec- 
retary and the Custodian, somewhat in the form of the attached proposed letter. 
There is also attached a proposed Special Regulation No. 2 under Executive Or- 
der No. 9193, which prescribes definitions and the means whereby property vested 
under this program is to be transferred, etc. to the Alien Property Custodian. 

(8) No consideration has been given to the merits of any of the numerous pro- 
posals for the ultimate disposition of enemy assets, nor to the formulation of 
any plan whereby enemy governments might be required after the war to com- 
pensate their nationals for the property vested. On the other hand, the program 
suggested in this memorandum would not have been put forward if there ap 
peared to be any reasonable chance that enemy property would be returned in 
its present form. 

LAWRENCE S. LESSER. 
ELTING ARNOLD. 


ExHIisiT C 


OFFICE OF ALIEN PROPERTY CUSTODIAN, 
Washington, D. C., January 10, 1945. 
Hon. HENRY MorGentTHAU, Jr., 
Secretary of the Treasury, 
Washington, D. C. 

DEAR MR. SECRETARY: At a recent conference between representatives of your 
Department, the Department of State, and my Office, discussion was held of the 
pending problems surrounding the unblocking of frozen French assets. At that 
conference I understand it was indicated that the Foreign Funds Control repre- 
sentatives did not believe that the appropriate time had as yet arrived for 
discussion of the action to be taken with respect to the frozen assets of enemy 
nationals. 

As a result of studies by this Office, including attention to the historical phases 
of the treatment of enemy property and to the current problems of American 
and friendly alien creditors against enemy nationals, as well as other claims of 
nonenemies, it is my considered judgment that the national interest may best 
be served by the vesting of all strictly enemy assets by the Alien Property 
Custodian. 

In view of the progress of the war in Europe and the prospective review by 
the Congress of related problems, I believe the matter is one of substantial 
urgency. I should therefore greatly appreciate your early consideration of this 
suggestion and an opportunity to discuss it with you in the near future, in antici- 
pation of calling the matter to the attention of the President. 

Sincerely yours, 
JAMES BE. MARKHAM, 
Alien Property Custodian. 





DxHIBIT D 
JANUARY 15, 1945. 
Subject: Vesting of Enemy Assets 

A meeting was held in Mr. White’s office on January 13, 1945 to discuss a pro- 
posal made by the Alien Property Custodian in his letter of January 10, 1945 that 
all enemy assets in the United States be vested by the Alien Property Custodian. 
Participants were Col. Bernard Bernstein and Messrs. White, Luxford, DuBois, 
Taylor, Glasser, Schmidt, Arnold, and Richards. 

Colonel Bernstein indicated that the Allied military authorities in defeated 
Germany will see that complete information concerning German external assets 
is obtained in Germany and that the German interest in all such assets is vested 
in some central agency in Germany. 

It was agreed that the United States Government should, as soon as possible, 
eliminate completely all German interest in property in the United States by an 
effective and vigorous vesting program. Similarly, all Allied and associated 
countries should be encouraged to vest German interests in property within their 
respective jurisdictions. It was the consensus that this action would not interfere 
with but would complement the vesting action to be taken in Germany. It 
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was felt that each Allied and associated country would have first claim to vested 
German assets within its jurisdiction, but could, after German defeat, renounce 
such claim in whole or in part, in which case the German assets renounced would 
vest in the post-armistice vesting authority in Germany. 

It was also urged that the Allied authorities !n Germany, in requiring declara- 
tions of interest in external assets, should provide a specified period for filing such 
declarations after which persons in Germany would be precluded from compensa- 
tion in reichsmarks. Such action would be particularly beneficial in those cases 
where property which is cloaked through neutrals has been vested by an Allied 
country because of suspicion of German interest, since the real German owner 
might be induced to reveal his interest rather than risk losing any possibility 
either of getting the property returned or of getting compensation in local 
currency for it. Such revelations would be helpful in verifying the Allied conten- 
tions that the property was German and not neutral. 

While there was general agreement on the desirability of a vesting program 
in the United States if it were the right kind, there was little to be gained in sub- 
stituting one form of control for another. It was agreed that in answering the 
APC’s letter we should ask him to explain the nature of his proposed program and 
indicate what would be gained by vesting. It was recognized that we should, 
before agreeing to vesting in the APC of German assets now under Treasury juris- 
diction (bank accounts, securities, etc.), (1) make certain that the vesting pro- 
gram of the APC would really be effective in permanently removing the German 
interest, and (2) make certain that the responsibility rests exclusively with 
Treasury for determining whether there is any German interest in property held 
in this country through persons in liberated and neutral countries and that the 
APC will have an interest in such property only after the Treasury has deter- 
mined that there is a German interest. 

The same considerations apply to Japanese assets. Italian, Hungarian, 
Rumanian, and Bulgarian assets, however, would not be included in such a United 
States vesting program. 

J. S. RrcHarps. 


EXxHIsiT FE 
JANUARY 16, 1945. 
Mr. JAMes E. MARKHAM, 
{lien Property Custodian, Washington 25, D. C. 

My Dear Mr. MARKHAM: I have your letter of January 10, 1945, in which you 
recommend the vesting by the Alien Property Custodian of “all strictly enemy 
assets” located in this country. I assume that vou are referring to German and 
Japanese assets. 

It is my firm conviction that control by this Government of German and Japa- 
nese assets should be only the first step in a program for the complete and 
irrevocable elimination of all German and Japanese interest in such assets. 
\ilthouch the freezing controls administered by the Treasury Department are 
rving effectively to deprive enemy nationals of control over such assets, I would 
avor immediate vesting if it were an integral part of a complete program for the 
nal disposition of such assets, in accordance with the foregoing objective. How- 
ever, I see little to be gained by vesting at this time if it amounts merely to a 
change in the type of control exercised by this Government. 

It would therefore be helpful to me in considering your proposal if you would 
furnish me with an informal memorandum outlining your complete prozram with 
respect to German and Japanese assets, indicating what you have done with those 
already vested by you and what you plan to do with any additional assets which 
might be vested. In this connection I should also like to have copies of the studies 
to which you refer in your letter. 

As soon as we have had an opportunity to study this material we shall be happy 
to discuss the matter with you in more concrete terms. 

Sincerely yours, 


¢ 
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H. Morcentuav, Jr. 
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Pxurit F 


OFFICE OF ALIEN PROPERTY CUSTODIAN, 
January 31,1945. 
Hon. Henry MorGENTHAU, Jr., 
The Secretary of the Treasury, 
Washington, D. C. 


DEAR Mr. SECRETARY: I thank you for your letter of January 16, 1945, in 
response to mine of January 10 in which I recommended vesting by the Alien 
Property Custodian of all strictly enemy assets located in this country. 

I note the statement of your conviction that control by this Government of 
xrerman and Japanese assets should be the first step in a program for the 
complete and irrevocable elimination of all German and Japanese interests in 
such assets. I share that conviction. It is likewise my view that the proposed 
vesting should be part of a program of consistent treatment of all enemy assets, 
and it was with this in mind that my suggestion was made. I am unable to 
apprehend that any type of control can as effectively accomplish the complete 
and irrevocable elimination of all German and Japanese interests in such assets 
as the vesting of title to all such assets in the United States. 

The policy of Congress as reflected in the Trading With the Enemy Act, as 
amended, seems to indicate that the ultimate disposition of enemy money or other 
property received or held by the Alien Property Custodian is a matter for 
Congress to determine after the end of the war. Congress expressly reserved 
such disposition by section 12 of the act, and the history of returns after the last 
war illustrates congressional insistence on exclusive exercise of this prerogative. 

As you know, bills looking to the ultimate disposition of such assets have been 
introduced in the 78th Congress. I refer, for example, to the so-called Gearhart 
bill, H. R. 8672, and the Glass-Satterfield bill, H. R. 5118 and S. 2088, all of the 
78th Congress. While I do not wish to be understood as expressing myself on 
the particular provisions of those bills at the present time (beyond the answers 
this Office furnished to the congressional committees’ requests for our views 
thereon), I believe their introduction serves to indicate the substantial cor- 
rectness of my opinion that the Congress will be the arbiter as to the ultimate 
disposition of enemy property. 

In order to enable Congress to act in a concerted fashion with respect to all 
enemy property, in whatever direction and by whatever means it may ultimately 
decide to act, I believe it is of the utmost importance that all such property 
be under a single jurisdiction and in a single legal status, with title thereto 
lodged in the United States. This alone will enable Congress to adopt a con- 
sistent overall program such as we both agree is desirable, and at the same 
time to safeguard the rights of American creditors who may have legitimate 
claims against the enemy owners or former owners. Moreover, I believe that 
enemy property should be fully vested before the cessation of hostilities with 
the objective of avoiding the possibility that postarmistice or postsurrender 
vesting might be regarded as a “punitive” measure. My immediate objective is 
and obviously must be to retain and deal with such assets against the day 
when Congress will determine their final disposition. Pending such disposition, 
I have taken, and shall continue to take, all steps which I believe to be consistent 
with the national interest, within the scope of the powers conferred on me, 
permanently to eliminate enemy interest and control with respect to properties 
under my jurisdiction. 

I trust the foregoing for present purposes answers your inquiry as to what I 
have done with the assets already vested and what I plan to do with any 
additional assets which may be vested. 

Since I believe my proposal constitutes the essential first phase in a complete 
program such as your letter envisages, I renew my request for your consideration 
of the matter at the present stage. 

Sincerely yours, 


JAMES E. MARKHAM, 
Alien Property Custodian. 
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EXHIBIT G 
FEBRUARY 19, 1945. 
Mr. JAMES E, MArKHAM, 
Alien Property Custodian. 
My Dear Mr. MARKHAM: I have your letter of January 31, 1945, with further 
reference to the vesting of all German and Japanese assets in the United States. 
I am happy to note that you share my conviction that German and Japanese 
property interests in this country should be completely and irrevocably eliminated 
and that you view the proposed vesting of the pertinent assets under Treasury 
control as only the first phase of an overall governmental program to accomplish 
this objective. 
Accordingly, I have asked Mr. Frank Coe to arrange a meeting with you to 
explore the matter further. 
Sincerely yours, 
H. MorGenTHAU, Jr., 
Secretary of the Treasury. 





EXxHIsit H 
FEBRUARY 21, 1945. 
Re Meeting on Vesting With the Alien Property Custodian 
Mr. AARONS., 
Messrs. ALK and ARNOLD. 

Attached are (1) a statement of the problems which we believe should be 
definitely decided before a meeting on vesting with the Alien Property Custodian ; 
(2) our suggested answers, with brief statements of reasons; (3) drafts of a 
delegation of power, letter to the Alien Property Custodian, and memorandum 
to the President. 


PROBLEMS REQUIRING Drciston Brrore MEETING ON VeESTING WITH THE ALIEN 
PROPERTY CUSTODIAN 


QUESTIONS OF POLICY 


Should the Treasury insist that: 

(1) The Custodian commit himself definitely to join in an ultimate recom- 
mendation to Congress that no plan for the final disposition of the proceeds of 
vested property should make provision for any return or payment, direct or 
indirect, by the United States to former German and Japanese owners? 

(2) An understanding be reached on recommendations for the ultimate dis- 
position of vested assets, including particularly the treatment to be accorded 
creditors? 

(a) Should the Custodian be asked to agree that he will not recognize 
attachments subsequent to freezing as creating liens against vested property? 

(8) All vested German and Japanese property, except patents, copyrights, 
and trade-marks, be sold promptly and the proceeds be turned into the general 
funds of the United States? 

(4) The Custodian immediately reexamine conditions in vested enterprises 
for the purpose of discharging undesirable personnel and eliminating any other 
sources of enemy influence? 

(5) The Custodian admit that he has authority under existing law to effect any 
action required under the foregoing headings? 

(6) The arrangements for vesting be such that the Custodian will participate 
in unfreezing to no greater extent than he is now entitled to act under Executive 
Order No. 9193? 

(7) The categories of German and Japanese nationals whose property is to 
be vested should now be clearly defined (a) for purposes of an immediate pro- 
gram and (0) with regard to the ultimate resolution of all vesting problems. 


ADMINISTRATIVE QUESTIONS 


(1) Should the vesting of German and Japanese assets now under Treasury 
jurisdiction be accomplished through 
(a) Amendment of Executive Order No. 9193? 
(b) Delegation of power by the Treasury to the Custodian? 
(c) A general directive license, or specific licenses, issued by the Treasury? 
(d) A general vesting order, or specific orders, issued by the Treasury? 


t 
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(2) Should the Treasury and the Custodian join in a memorandum to the 
President explaining their program and asking his approval before they ef- 
fectuate the program? 


SUGGESTED ANSWERS TO PROBLEMS REQUIRING DECISION BEFORE MEETING ON 
VESTING WITH ALIEN PROPERTY CUSTODIAN 


QUESTIONS OF POLICY 


(1) Recommendation to Congress against return of vested property to former 
German and Japanese owners.—We believe that the Treasury should insist that 
the Custodian commit himself definitely to join in an ultimate recommendation 
to Congress that no plan for the final settlement of claims to the proceeds of 
vested property should make provision for any return or payment, direct or 
indirect, by the United States to former German and Japanese owners. 

The complete and irrevocable elimination of German and Japanese interests, 
stressed by the Treasury’s letter of January 16 to the Custodian, can be achieved 
with certainty only through the adoption of a policy by Congress, as the history 
of enemy property in the last war shows beyond doubt. The great emphasis 
which the Custodian’s reply places on the role of Congress further increases the 
difficulty of maintaining that executive action in itself has much significance in 
relation to the objective the Treasury has announced. Insistence on administra- 
tive steps alone will deprive the Treasury's views of breadth and content and 
place the Department in the position of merely disputing details with the 
Custodian. 

Later we propose that the Treasury and the Custodian join in a memorandum 
to the President explaining their program. Such a document would offer an 
excellent medium for recording the commitments which are wanted from the 
Custodian. If the latter insists that any legislative action is required under 
other parts of Treasury’s program, a joint letter of explanation to Congress 
would afford a further and more direct method of expressing the desired 
recommendations. 

(2) Recommendation on ultimate disposition—In our opinion, no recom- 
mendations on the ultimate disposition of the proceeds of German and Japanese 
assets should be made at present. 

A recommendation against the return of vested assets in any form naturally 
raises the question: What do you propose be done with them? A number of 
courses might reasonably be suggested, including the use of the proceeds to 
compensate American creditors and claimants. However, since the potential 
claims so greatly exceed the known assets, at least in the case of Germany, 
creditors would be obliged in any case to rely heavily on a general settlement, 
if they were to be made whole. In view of the determination at the Yalta 
Conference that reparations ordinarily should be made in kind, it is difficult at 
present to envisage what program ought to be followed. Accordingly, the recom- 
mendation against return should be coupled only with a general statement that 
ultimate disposition should be in the interests of the United States and its 
nationals, as may appear from further developments. 

The question of attachment liens might well be left in abeyance for the present, 
since its resolution is not essential to a determination of the broad questions 
which must be settled with the Custodian now. 

(3) Sale of vested property and payment into general funds.—We recommend 
that all vested German and Japanese assets, excepting patents, copyrights, and 
trademarks, should be sold promptly, but we do not consider it essential to urge 
that the proceeds should be turned into the general funds of the United States if 
a commitment for a recommendation to Congress is obtained. 

The strongest step toward the complete and irrevocable elimination of German 
and Japanese interests which executive agencies could take withont legislative 
concurrence would be to turn vested assets into cash and mingle the proceeds 
with the general funds of the United States. The Custodian, at present, merely 
holds his cash in special accounts with the Treasury. Turning the proceeds into 
the general funds is subject, however, to several operational objections. It 
would raise problems concerning the return of property wrongfully vested, would 
involve questions concerning the applicability of certain sections of the Trading 
With the Enemy Act, particularly section 12, and would deprive the Custodian 
of the financial resources now supporting his Office. We believe, therefore, that 
it would be better not to insist on turning the proceeds into the general funds if 
some reasonable equivalent is available. In our opinion, obtaining the Custodian’s 
commitment on recommendations to Congress is the appropriate and necessary 
alternative. 
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As we have already indicated, the Treasury’s position is weak unless it insists 
on such a general principle. The first annual report of the Custodian (pp. 66, 69- 
70) commits him abundantly to a policy of reducing vested property, except patents 
and the like, tocash. Although our latest information is that there is only about 
$30 million in cash out of $200 million of vested property, simply to emphasize 
the Custodian’s slowness in following his own ideas has the effect of interagency 
squabbling, particularly since most of the unliquidated assets are interests in 
business enterprises which do involve serious problems. 

The Treasury should, however, insist on prompt conversion into cash as an 
integral part of the broader program. Early action will not only remove the 
present enemy interests, but will tend to forestall any efforts of agents to pur- 
chase property in behalf of former owners because such activity is void without 
rreasury license. 

We think that the Treasury should take no position with regard to the treat- 
ment of patents, trademarks, and copyrights. This field, which presents special 
and difficult problems, was entrusted particularly to the Custodian by the 
President. 

(4) Discharge of personnel and climination of other sources of enemy in 
fluence It appears to us that the Custodian should not be specially asked to 
reexamine conditions in vested enterprises for the purpose of discharging un- 
desirable personnel and eliminating any other sources of enemy influence. 

A special demand on this point would surely have the appearance of inter- 
agency factionalism unless very difficult problems of investigation and proof 
were surmounted. It would be much better merely to indicate somewhat 
pointedly 'Treasury’s concurrence in the Custodian’s expressed policy that all 
enemy influences must be removed before he returns properties to private hands. 

(5) Admission of, authority to proceed under existing law.—While such an 
admission would be helpful, it should not be demanded forcefully. 

The Custodian has long claimed that he needs additional legislative author- 
ization for acts which the Treasury has believed he is already empowered to 
perform. Notable are certain powers in connection with sales and with the 
return of property wrongfully vested. Presumably it would be very hard to 
change the Custodian’s position. In our opinion, a better approach would be 
to join with him in a reasonable program of legislation, provided he agreed to a 
joint presentation to Congress of the general principles which we desire to 
further. 

(6) Extent of Custodian’s participation in unfreezing—We urge that the 
vesting of assets now under Treasury jurisdiction should not result in giving 
the Custodian greater participation in unfreezing than he is now entitled to 
exercise under Executive Order No. 9193. At the same time, the Treasury 
should be as cooperative as possible in meeting the problems which may disturb 
the Custodian in carrying out his activities. 

The division of functions in Executive Order No. 9193 between the Treasury 
and the Custodian was based on the fundamental principle that the Treasury 
could best deal with matters involving broad considerations of a financial and 
monetary nature while the Custodian should handle property which required 
domestic management. This principle is of even greater importance in connec- 
tion with unfreezing than it has been hitherto. 

The major problems which arise are of the type with which the Treasury 
is best equipped to deal and, at the same time, the difficulties of their solution 
will be increased by the participation of an additional agency viewing matters 
on a much narrower basis. We have, for example, abundant evidence of this fact 
in the difficulties over the Custodian’s fees in estate cases. It, therefore, should 
be clearly understood with the Custodian that the primary responsibility toward 
unfreezing will remain with the Treasury and that the vesting arrangements 
which are made should confine the Custodian to clear categories plus any addi- 
tional cases the Treasury may designate. The Custodian should be invited to 
point out such cases when they come to his attention, but it is obviously impossi- 
ble that all French holdings, for instance, should be subjected to minute scrutiny 
by American agencies before release. 

(7) Property to be vested.—We suggest that the property to be vested immedi- 
ately on a broad basis be restricted to that which belongs to: 

(a) Germany or Japan or any agency, instrumentality or political subdi- 
vision of either of them; 

(b) Any citizen of Germany or subject of Japan resident in enemy or 
enemy-occupied territory ; 

(c) Any organization created under the laws of Germany or Japan, except 
an organization which is wholly owned by citizens of the United States or 
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other United Nations or which is a subsidiary of a United States or other 
United Nations organization that is not itself a national of a designated 
enemy country. 
It appears undesirable at present to attempt a formulation resolving all vesting 
problems, such as the question of recent emigrants from Germany. 

For the reasons given under the preceding point, and because of serious ques- 
tions of international policy and jurisdiction, the arrangements for vesting in a 
broad, automatic manner should be confined to clear cases of enemy interests. 
In speaking of strictly enemy assets, the Custodian’s letter of January 10 shows 
a tendency toward this position, although presumably only in relationship to the 
international aspects. We think, however, that in order to preserve the Treasury 
functions in unfreezing, it will be necessary to insist not only on the categories 
stated above but also on the qualification that the Treasury shall relinquish 
primary responsibility only on those assets which appear of record in this 
country to belong to persons in the categories. With respect to assets held in 
the names of nonenemy blocked persons, the Custodian should have no responsi- 
bility except to vest when the Treasury specifically points out a case to him. Of 
course, his cooperation in calling any suspicious cases to our attention should be 
sought. 

The questions which must be settled in finally deciding the scope of vesting 
are neither essential to the present discussions with the Custodian nor easy of 
solution. Such matters as dealing with recent emigrants from Germany and with 
corporations which have organized in nonenemy countries but in which there is 
an enemy interest can hardly be settled at this moment, although the Treasury 
certainly should not delay in formulating its position. 


ADMINISTRATIVE QUESTIONS 


(1) Method of vesting—We recommend that the vesting of German and Japa- 
nese assets now under Treasury jurisdiction be accomplished through a general 
delegation of power to the Custodian by the Treasury under Executive Order 
No. 9193, with a letter from the Secretary making exclusions consistent with 
points (6) and (7), above. Copies of a proposed delegation and letter are 
attached. 

Undoubtedly, the legally soundest method of vesting is the use of specific 
orders, and the issuance of such orders by the Treasury would give this Depart- 
ment the greatest measure of flexible control over the vesting program. How- 
ever, since it is believed undesirable administratively for the Treasury to issue 
orders, we think that a general delegation of power to the Custodian, who may 
be expected to employ specific orders, will be the best approach. We contemplate 
that the Treasury will not concern itself with the technique to be used by the 
Custodian beyond being sure that it has no manifest absurdities and is expedi- 
tious. 

The suggestions for general vesting orders and general directive licenses are 
somewhat subject to legal question. Since there is no longer any feeling that 
such approaches are needed for coordination with the proposed vesting decrees 
to be issued by the Allied Military Government of Germany, we suggest they be 
discarded. 

(2) Memorandum to the President.—The Treasury and the Custodian should 
join in a memorandum to the President explaining their program and asking his 
approval before they effectuate it. 

The memorandum would be most helpful not only in making sure that the 
program does not conflict with any broader plans of the President but also in 
committing the Custodian on the points which the Treasury considers essential. 
A draft is attached. 


Hon. JAMEs E. MARKHAM, 
Alien Property Custodian, 
Washington 25, D.C. 

My Dear MR. MARKHAM: Pursuant to section 3 of Executive Order No. 9193, I 
have as of even date, delegated to the Alien Property Custodian power and author- 
ity under section 5 (b) of the Trading With the Eenemy Act, as amended, to 
vest any property or interest of Germany or Japan, or any national thereof. 

As was pointed out in conversations between members of our agencies it is 
intended that the Treasury Department shall continue to exercise the primary 
responsibility for dealing with property held by or through persons in blocked 
countries other than Germany or Japan. Accordingly, it is understood you will 
not vest under the authority delegated to you any property which is registered 
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or inscribed in the name of, or which on the records of the obligor, custodian, or 
other such person in the United States, is owing to or held for any person in or 
organization created under the laws of a blocked country other than Germany or 
Japan. Whenever the Treasury concludes that any such property should be 
vested as belonging to Germany or Japan or any national thereof, your office will 
immediately be notified. This Department will, of course, welcome any infor- 
mation which you may acquire concerning the possible existence of any German 
or Japanese interest in blocked property. 

It is further understood that until determination has been made on policies 
to be followed, the authority delegated to you will not be employed to vest the 
property of citizens of Germany or subjects of Japan who are outside enemy 
territory, the property of organizations created under the laws of countries other 
than Germany or Japan which are nationals of either such country, or the 
property of organizations created under the laws of Germany or Japan which are 
wholly owned by citizens of the United States, or other United Nations, or which 
are subsidiaries of organizations created under the laws of the United States or 
of any of the United Nations. 

Yours very truly, 


Secretary of the Treasury, 
MEMORANDUM FOR THE PRESIDENT 


Under Executive Order No. 9193, the authority to deal with enemy property in 
this country was allocated between our offices. The Treasury was given control 
of dollar balances, securities, and other liquid assets, while the Custodian’s 
Office was empowered to deal with property requiring active management. The 
order provides, however, that if the Treasury should decide to vest any property, 
it shall be vested in, and dealt with by, the Custodian upon the terms directed by 
the Treasury. 

We believe that the national interest now requires the complete and irrevocable 
elimination of German and Japanese interests in property in the United States. 
As a first step to this end, we are prepared, if you approve, to join in a coor- 
dinated program under the Executive order for vesting in the Custodian German 
and Japanese property held under Treasury control. All vested property, except 
patents, copyrights, and trade-marks, will be converted into cash as quickly as 
possible and the proceeds will be deposited with the Treasurer of the United 
States. The Treasury will continue to exercise the primary responsibility of 
dealing with property held in the names of persons who are nationals of blocked 
countries other than Germany and Japan. 

Subject to your concurrence, we are also fully agreed to recommend to Con- 
gress at the appropriate time that no plan for final disposition of the funds 
realized from vested property should make provision for any return, direct or 
indirect, by the United States to the former German and Japanese owners. 

To accomplish the vesting program, the Secretary of the Treasury will delegate 
to the Custodian his authority to vest property of Germany and Japan and their 
nationals, and the Custodian will issue the necessary vesting orders. If you 
agree with the program which we have advanced, it is requested that you sign the 
attached original of the delegation of authority. 





Exnisit I 
FEBRUARY 26, 1945. 
Re Vesting of German and Japanese assets 


MEMORANDUM FOR THE FILES 


A meeting was held in Mr. Coe’s office on February 24 to formulate tenta- 
tively the position of the Treasury on questions of policy and administrative ques- 
tions arising from the recent correspondence with the Alien Property Custodian 
on the subject of vesting German and Japanese assets. Present were Messers. 
Coe, Aarons, Alk, Arnold, Day, Glasser, Minskoff, Richards, and Mrs. Shwartz. 

The following points were agreed upon: 

1. The Treasury is ready to join at once in a program for vesting German 
and Japanese assets. if the Custodian agrees to the principles advanced below. 

2. All assets vested, including those already in the Custodian’s hands, but 
excepting patents, copyrights, and trade-marks, shall be converted into cash 
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immediately and the proceeds shall be paid into the miscellaneous receipts of the 
United States. 

3. Before the funds are turned into the Treasury, creditors whose claims arose 
in relation to specific assets of a particular debtor shall be paid. For example, 
payments shall be made to creditors of the Japanese branch banks and to cus- 
todians and agents who are entitled to compensation for preserving particular 
assets. If any of these persons themselves are subject to vesting, their claims 
obviously should be vested. 

4. The payment of proceeds into miscellaneous receipts should signalize the 
complete and irrevocable elimination of German and Japanese interests and 
no return, direct or indirect, should be made by the United States to the former 
owners. The use of the receipts is a question to be decided by Congress, as in 
the case of all unappropriated moneys, but if the opinion of the Treasury and 
the Custodian is requested, it shall be urged that the funds redound to the 
benefit of the taxpayers of the United States and not be used to compensate 
creditors of Germany and Japan and their nationals. Creditors should be re- 
mitted to whatever remedy they can obtain at the peace conference. 

5. No decision was reached on the view to be taken regarding creditors other- 
wise excluded from payment who have secured judgments subsequent to the 
freezing of property vested. 

6. If the Alien Property Custodian feels that legislation is required to effectu- 
ate any of the foregoing points, Treasury will join with him in urging the legis- 
lation, provided that the whole program is outlined to Congress in a manner 
definitely committing the Custodian. 

7. The technique of vesting must insure that the Custodian shall participate 
in unfreezing and other foreign funds activities to no greater extent than he is 
now entitled to act under Executive Order No. 9193. 

8. The vesting of German and Japanese assets now under Treasury juris- 
diction should be accomplished through a delegation of power by the Secretary 
to the Custodian, with a letter restricting the Custodian’s activities to cases 
which of record are German and Japanese or are specificially designated by the 
Treasury. 

9. No decision was reached on the ultimate limits of vesting, although there 
was much discussion on the question of Germans and Japanese leaving enemy 
territory after certain dates, June 6, 1944, and December 7, 1941. 

10. The Secretary and the Custodian should join in a memorandum to the 
President explaining their program and asking his approval. 


Exuipit J 
FEBRUARY 26, 1945. 
To: Mr. I. G. Alk. 
From: E. Arnold. 


The attached memorandum for the files sets forth to the best of my recol 
lection the decisions reached at the meeting in Mr. Coe’s office on February 24 
concerning the vesting of German and Japanese assets. I am in accord with 
the decisions excepting the portion of No. 4 relating to creditors. 

In my opinion, it is a serious injustice to deny persons in this country who 
have claims against German and Japanese business organizations and individuals 
the right to satisfaction out of any assets of their particular debtors which may 
exist in the United States. If the Treasury were advocating a “pot” theory 
for the benefit of all creditors of Germany and Japan and their nationals, it 
would not seem inequitable that all should share alike regardless of whether 
the debtors of some have assets here. When the question is one of taking assets 
from creditors for the benefit of taxpayers, I think the considerations are entirely 
different. 

The contrast between our attitude with respect to creditors of Germans and 
our views with respect to those of Frenchmen is striking. It is impossible for 
me to reconcile the two positions. 

This discussion is not directed to the case of creditors whose debtors have 
no assets here or who could not be sued in our courts because of sovereign 
immunity. Even with regard to the liberated areas our present thinking does 
not require the Treasury to do very much for such persons. We can make a 
reasonable argument for subordinating them to the taxpayers, although, as 1 
stated in the meeting, it appears to me that the general trend of thought in 
Congress and in other quarters is to the contrary. 
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Exureit K 


OFFICE OF ALIEN PROPERTY CUSTODIAN, 
Washington, February 27, 1945. 
Hon. HENRY MORGENTHAQU, JYr., 
The Secretary of the Treasury, 
Washington, D. C. 

Dear Mr. Secrerary: Reference is made to your letter of February 19, 1945, 
with respect to the vesting of all German and Japanese assets in the United 
States. 

I have requested the Deputy Alien Property Custodian, Francis J. McNamara, 
to arrange a meeting with your Mr. Frank Coe to explore the matter further 
in accordance with your suggestion. It is my view that consistency requires 
that we should conform to the existing pattern of vesting and liquidation of 
enemy assets as established in this office, the cash proceeds to be deposited 
in the Treasury to my account subject to being disposed of as Congress shall 
direct 

To initiate this program your concurrence is requested in an amendment to 
paragraph 2 (c) of Executive Order 9193 by striking therefrom the words 
“not including in such other property, however, cash, bullion, moneys, cur- 
rencies, deposits, credits, credit instruments, foreign exchange and securities 
except to the extent that the Alien Property Custodian determines that such 
cash, bullion, moneys, currencies, deposits, credits, credit instruments, foreign 
exchange and securities are necessary for the maintenance or safeguarding of 
other property belonging to the same designated enemy country or the same 
national thereof and subject to vesting pursuant to section 2 hereof”; so that 
said paragraph 2 (c), as amended, would provide as follows: “any other prop- 
erty within the United States owned or controlled by a designated enemy country 
or national thereof ;’’. 

If you will indicate your concurrence in the above-mentioned amendment to 
Executive Order 91938, I will be pleased to transmit a draft of the proposed 
Executive order as amended to you for your approval. 

Sincerely yours, 
JAMES E. MARKHAM, 
Alien Property Custodian. 


ExHtsit L 
Marcu 1, 1945. 
To: Messrs. Coe, Aarons, Day, Glasser, Minskoff, Richards, and Mrs. Schwartz. 
From: I. G. Alk and E. Arnold. 
Re: Vesting of German and Japanese assets. 

Attached are— 

(1) An agenda for discussions with the Alien Property Custodian with respect 
to the elimination of German and Japanese interests in property in the United 
States ; 

(2) Treasury answers to the agenda; 

(3) A memorandum summarizing the meeting held in Mr. Coe’s office on 
February 24; 

(4) A memorandum by Arnold concerning the treatment of certain creditors; 

(5) A copy of the proposed memorandum for the President revised in accord- 
ance with the determinations at the meeting. 

To complete the documents required for further discussions with the Custodian, 
please consult the delegation of power from the Secretary to the Custodian and 
the letter from the Secretary to the Custodian circulated with our memorandum 
of February 21, 1945, which formed the basis of discussion at the meeting. In 
our opinion, the discussions did not require any revisions in these documents. 

E. A. 
Attachments 


AGENDA FOR DISCUSSIONS WITH THE ALIEN Property CUSTODIAN WITH RESPECT TO 
THE ELIMINATION OF GERMAN AND JAPANESE INTERESTS IN PROPERTY IN THE 
UNITED STATES 


1. General consideration of objective that German and Japanese property in- 
terests in the United States be completely and irrevocably eliminated. 

2. Program with respect to the prompt sale and conversion into cash of vested 
property. 
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8. Disposition of proceeds of sale of vested property with particular reference 
to covering into the Treasury of the United States. 

4. Recommendations to Congress that no returns or payments be made to 
former German and Japanese owners. 

5. Classes of creditors, if any, to be paid out of proceeds of vested property and 
manner and extent of payments. 

. Fields in which further liegislation is required to carry out program, 

. Extent to which vesting authority of Treasury should be delegated to Custo- 
dian and techniques of delegation. 


TREASURY ANSWERS TO AGENDA FOR DiscussIONS WITH THE ALIEN PROPERTY 
CusropiAN Wiru Respect TO THE ELIMINATION OF GERMAN AND JAPANESE 
INTERESTS IN PROPERTY IN THE UNITED STATES 


1. The objective of vesting is the complete and irrevocable elimination of 
German and Japanese property interests in the United States. The Treasury 
is prepared to join at once a program for vesting German and Japanese assets if 
the Custodian agrees to the principles advanced below. 

2. All assets vested, including those already in the Custodian’s hands, but 
excepting patents, copyrights, and trade-marks, shall be converted into cash 
immediately. It is, of course, expected that the Custodian’s expressed policy of 
removing all enemy influences from business organizations before sale will be 
fully carried out. 

8. The proceeds of sale of vested property shall be paid into the miscellaneous 
receipts of the United States, subject only to satisfaction of the claims of 
creditors described below. 

4. The Custodian and the Treasury should join in an early recommendation 
to Congress that no return, direct or indirect, should be made by the United 
States to former German and Japanese owners of property vested. 

5. (a) Creditors whose claims arose in relation to specific assets of a particu- 
lar debtor shall be paid from the proceeds of those assets; for example, payment 
shall be made to creditors of the Japanese branch banks and to agents and care- 
takers who are entitled to compensation for preserving particular assets. 

(b) If the opinion of the Treasury and the Custodian is requested, they shall 
join in a recommendation to Congress that no other creditors of Germany or 
Japan or their nationals should be paid, but that the proceeds of vesting covered 
into miscellaneous receipts should redound to the benefit of the taxpayers in the 
United States, leaving the creditors to whatever remedy they can obtain at the 
peace conference. 

(c) Attachments on vested property secured after freezing, should not be 
recognized unless the creditor comes within the group which would otherwise 
be paid. 

6. If the Alien Property Custodian feels that legislation is required to ef- 
fectuate any of the foregoing points, the Treasury will join with him in urging 
the enactment of a reasonable statute, provided that the whole program of 
eliminating German and Japanese interests is outlined to Congress in a manner 
definitely committing the Custodian to its support. 

7. (a) The vesting of German and Japanese assets now under Treasury juris- 
diction should be accomplished through a delegation of power by the Secretary 
to the Custodian, with a letter restricting the Custodian’s activities to cases 
which of record are German or Japanese or are specifically designated by the 
Treasury. The Custodian shall participate in unfreezing and other Foreign 
Funds activities to no greater extent than he is now entitled to act under 
Executive Order No. 9193. 

(b) The Custodian and the Secretary should join in a memorandum to the 
President explaining their program and asking his approval. 


FEBRUARY 26, 1945. 
Re Vesting of German and Japanese assets 


MEMORANDUM FOR THE FILES 


A meeting was held in Mr. Coe’s office on February 24 to formulate tentatively 
the position of the Treasury on questions of policy and administrative questions 
arising from the recent correspondence with the Alien Property Custodian on the 
subject of vesting German and Japanese assets. Present were Messrs. Coe, 
Aarons, Alk, Arnold, Day, Glasser, Minskoff, Richards, and Mrs. Shwartz. 

The following points were agreed upon: 
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1. The Treasury is ready to join at once in a program for vesting German and 
Japanese assets if the Custodian agrees to the principles advanced below. 

» All assets vested, including those already in the Custodian’s hands, but 
excepting patents, copyrights, and trade-marks, shall be converted into cash 
immediately and the proceeds shall be paid into the miscellaneous receipts of the 
United States 

2. Before the funds are turned into the Treasury, creditors whose claims arose 
in relation to specific assets of a particular debtor shall be paid. For example, 
payments shall be made to creditors of the Japanese branch banks and to custo 
dians and agents who are entitled to compensation for preserving particular 
assets If any of these persons themselves are subject to vesting, their claims 
obviously should be vested. 

1 The payment of proceeds into miscellaneous receipts should signalize the 
complete and irrevocable elimination of German and Japanese interests and no 
return, direct or indirect, should be made by the United States to the former 
owners. The use of the receipts is a question to be decided by Congress, as in the 
case of all unappropriated moneys, but if the opinion of the Treasury and the 
Custodian is requested, it shall be urged that the funds redound to the benefit of 
the taxpayers of the United States and not be used to compensate creditors of 
Germany and Japan and their nationals. Creditors should be remitted to what- 
ever remedy they can obtain at the peace conference. 

5. No decision was reached on the view to be taken regarding creditors other- 
wise excluded from payment who have secured judgments subsequent to the 
freezing of property vested. 

6. If the Alien Property Custodian feels that tegislation is required to effectu- 
ate any of the foregoing points, Treasury will join with him in urging the legis- 
lation, provided that the whole program is outlined to Congress in a manner 
definitely committing the Custodian 

7. The technique of vesting must insure that the Custodian shall participate 
in unfreezing and other Foreign Funds activities to no greater extent than he is 
now entitled to act under Executive Order No. 9193. 

8. The vesting of German and Japanese assets now under Treasury jurisdiction 
should be accomplished through a delegation of power by the Secretary to the 
Custodian, with a letter restricting the Custodian’s activities to cases which of 
record are German and Japanese or are specifically designated by the Treasury. 

%. No decision was reached on the ultimate limits of vesting, although there 
was much discussion on the question of Germans and Japanese leaving enemy 
territory after certain dates, June 6, 1944, and December 7, 1941. 

10. The Secretary and the Custodian should join in a memorandum to the 
President explaining their program and asking his approval 


FEBRUARY 26, 1945. 
To: Mr. I. G. Aik. 
From: E. Arnold. 


The attached memorandum for the files sets forth to the best of my recollection 
the decisions reached at the meeting in Mr. Coe’s office on February 24 concern- 
ing the vesting of German and Japanese assets. I am in accord with the 
decisions excepting the portion of No. 4 relating to creditors. 

In my opinion, it is a serious injustice to deny persons in this country who 
have claims against German and Japanese business organizations and individuals 
the right to satisfaction out of any assets of their particular debtors,which may 
exist in the United States. If the Treasury were advocating a “pot” theory for 
the benefit of all creditors of Germany and Japan and their nationals, it would 
not seem inequitable that all should share alike regardless of whether the debtors 
of some have assets here. When the question is one of taking assets from 
creditors for the benefit of taxpayers, I think the considerations are entirely 
different. 

The contrast between our attitude with respect to creditors of Germans and 
our views with respect to those of Frenchmen is striking. It is impossible for 
me to reconcile the two positions 

This discussion is not directed to the case of creditors whose debtors have 
no assets here or who could not be sued in our courts because of sovereign im 
munity. Even with regard to the liberated areas our present thinking does 
not require the Treasury to do very much for such persons. We can make a 
reasonable argument for subordinating them to the taxpayers although, as I 
stated in the meeting, it appears to me that the general trend of thought in 
Congress and in other quarters is to the contrary. 


E. A. 


~- 
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MEMORANDUM FOR THE PRESIDENT 


Under Executive Order No. 9198, the authority to deal with enemy property 
in this country was allocated between our offices. The Treasury was given 
control of dollar balances, securities and other liquid assets, while the Cus- 
todian’s Office was empowered to deal with property requiring active manage- 
ment. The order provides, however, that if the Treasury should decide to vest 
any property, it shall be vested in, and dealt with by, the Custodian upon the 
terms directed by the Treasury. 

We believe that the national interest now requires the complete and irrevo- 
cable elimination of German and Japanese interests in property in the United 
States. As a first step to this end, we are ready, if you approve, to join in a 
coordinated program under the Executive order for vesting in the Custodian, 
German and Japanese property held under Treasury control. All vested prop- 
erty, except patents, copyrights, and trade-marks, will be converted into cash 
as quickly as possible and the proceeds will be covered into the miscellaneous 
receipts of the United States. The Treasury will continue to exercise the pri- 
mary responsibility of dealing with property held in the names of persons who 
are nationals of blocked countries other than Germany and Japan. 

Subject to your concurrence, we are also prepared to join in suggesting legisla- 
tion which will be helpful in effectuating certain details of the program. In 
conjunction with this legislation, we are fully agreed to recommend to Congress 
that no plan for final disposition of the funds realized from vested property 
should make provision for any return, direct or indirect, by the United States 
to the former German and Japanese owners. We believe, further, that such 
funds should, in general, redound to the benefit of the taxpayers of the United 
States rather than to creditors of Germany or Japan or their nationals. 

To accomplish the vesting itself, the Secretary of the Treasury will delegate 
to the Custodian his authority to vest property of Germany and Japan and their 
nationals, and the Custodian will issue the necessary vesting orders. If you 
agree with the program which we have advanced, it is requested that you sign 
the attached original of the delegation of authority. 





Exutpnit M 
Marcu 9, 1945. 
MEMORANDUM FOR THE FILES 


Re: Conference with representatives of Alien Property Custodian and Depart- 
ment of Justice concerning vesting, on March 8, 1945 
Present: 
For Alien Property Custodian: Messrs. McNamara, Creighton, and Cutler 
For Department of Justice: Messrs, Jones and Parker. 
For Treasury: Messrs, Coe, Aarons, Alk, Arnold, Day, Friedman, Glasser, 
Richards, Saxon, Mrs. Gold. 
In leading the discussions, Mr. Coe followed, in general, the 
answers circulated on March 1 by Alk and Arnold. 


agenda and 


1. General objective 

When Mr. Coe stated in general terms the objective of completely and ir- 
revocably eliminating German and Japanese interests, Mr. McNamara replied 
that the Custodian’s Office is in full accord. It proposes to vest property, liquidate 
it. and put the proceeds in special accounts in the Custodian’s name with the 
Treasury. 
2, Sale and conversion into cash 

Again Mr. McNamara agreed in principle with the Treasury views. Mr. Coe 
inquired what the Custodian was doing about the disposition of large properties 
such as General Aniline & Film. Mr. McNamara replied that the Custodian was 
preparing to sell. He said that it was hoped to offer General Aniline within 
3 months but I. G. Chemie had threatened a suit which (under see. 9 (a) of the 
Trading With the Enemy Act) would prevent the sale. Mr. McNamara stated 
that representations against sale made by foreign governments were an obstacle 
in some cases. Moreover, because of protests by the Dutch Government, the 
Department of State has held up the vesting of extensive rayon interests. 

In response to a question, Mr. McNamara said that the Custodian does not 
need assistance in facilitating sales. One of the problems of policy troubling the 
Custodian’s Office is methods of keeping enemy interests out of property sold as 








S58 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 


long as possible, by devices such as voting trusts or consent decrees under the 
antitrust laws. Mention was also made of clearing up patent and contract rela- 
tionships. When Mr. Coe expressed some fear that the prospects for prompt 
sales did not appear good, Mr. McNamara indicated that he hoped to see sub- 
stantial sales in 1945, unless suits prevent. 

Mr. Coe said that the Treasury was troubled by the fact that Halbach had not 
been discharged by General Dyestuffs. He indicated that the retention of such 
a person in a concern under the jurisdiction of the Custodian appears to indicate 
an inconusistentcy between the domestic policy followed by this Government and 
that which it was urging abroad with respect to the discharge of German fronts. 
Mr. McNamara responded that the difficulty is a conflict between the policy of 
the Government concerning blocked nationals and the business judgment of the 
General Dyestuffs directors who find Halbach a valuable employee. Halbach’s 
resignation has been submitted and the Custodian has informed the board that 
he must leave the employ of the company, but a vote on the matter has been 
postponed for a month. Mr. Jones then inquired whether cleaning out suspect 
personnel is not at least as vital a matter as the termination of German and 
Japanese property interests. The Treasury representatives agreed heartily and 
Mr. Coe asked whether there are other cases than that of Halbach to be cleared 
up. Messrs. McNamara and Cutler took the position that the Halbach matter 
is a “peculiar case.” 

Mr. Jones said that the Uebersee Finans-Korporation, a Swiss company owned 
by the Von Opel interests, has brought a suit testing the same question as that 
which I. G. Chemie threatens to raise. Although the case will be argued soon, 
Mr. Jones indicated, in response to questions, that it will not be concluded before 
the circuit court of appeals in less than a year. Mr. Cutler commented that the 
case will decide whether a person of foreign nationality can enjoin sale under 
section 9 (a) or whether only citizens of the United States enjoy the benefits. The 
position of the Swiss corporations is, of course, that any friendly alien may pro- 
ceed under the section. Mr. Alk asked what effect the legislation proposed a 
few months ago by the Custodian has on suits under section 9 (a). Mr. Cutler 
replied that the bill clearly deprives all foreign nationals of the right to pro- 
cure injunctions 

Mr. Coe, in view of the facts concerning the ostensible ownership of General) 
Aniline, Bosch, and other large enterprises, expressed apprehension that 
the prospects of early sale are decidedly dim if suits can be brought under section 
9 (a). Since there seemed to be no real disagreement with this conclusion, Mr. 
Glasser inquired what the present status of the proposed legislation is. When 
Mr. Alk said he understood that the bill had been withdrawn, Mr. Cutler stated, 
in very general terms, that the Custodian and the Department of Justice were 
preparing a better draft. Mr. Cutler very obviously evaded a direct answer to 
Mr. Alt’s question whether the new draft preserves the interdiction against in- 
junction. He did, however, indicate that a draft would be given to the Treasury 
in the not distant future. 


and 4. Covering proceeds into Treasury and recommendations to Congress 

against returns. 

Messrs. Cutler and McNamara stated that they did not know the Custodian’s 
views on recommending to Congress that no returns or payments be made to 
former German and Japanese owners. It was indicated by Mr. Cutler that their 
office is agreed there shall be no return of control over business enterprises but 
that no further decision has been made. 

Mr. Coe then said that the Treasury wishes to cover proceeds of vested prop 
erty into the miscellaneous receipts of the Treasury. This observation met seri- 
ous question. Mr. Cutler felt that perhaps Congress would want to credit the 
payments on reparations and Mr. McNamara said that the view was contrary to 
Professor Borchard’s arguments against nonconfiscation. He continued that the 
question had been much discussed in the Custodian’s office and that no decision 
had been reached. Mr. Aarons stated that the Treasury strongly inclines to 
think that the proceeds of vesting should redound to the benefit of general tax 
payers and should not be returned or devoted to creditors. When the repre- 
sentatives of the Custodian expostulated that the time had not yet arrived for 
decisions on such matters, Mr. Alk took issue, saying that in his opinion the Cus- 
todian and the Treasury have an obligation to formulate and recommend a pro- 
gram to Congress at the earliest opportunity. In response to Mr. Alk’s inquiry 
whether legislation would be needed to turn proceeds into the general funds, Mr. 
McNamara said “Yes” and Mr. Jones expressed the opinion that the outcome 
devended on whether section 12 of the Trading With the Enemy Act is applicable. 
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Mr. McNamara said that in any event he would hesitate to recommend to the 
Custodian that proceeds be covered into the general funds. 

Thereupon, Mr. Glasser inquired what might be the benefit of vesting such 
liquid assets as bank deposits. Mr. Cutler said that it was advantageous to get 
title in the United States as soon as possible because whatever action Congress 
may wish to take will be facilitated. He felt that it was particularly important 
to act before the end of the war, for vesting afterward, even by congressional 
direction, might present some difficulties. Mr. Alk strongly doubted that the 
labor of vesting would be worth while if the only purpose was to hold assets in 
special accounts until Congress acted. Mr. Cutler said that vesting would un 
questionably facilitate congressional action, while the turning of the proceeds 
into the general funds had little significance since Congress could always appro- 
priate moneys for the relief of former German and Japanese owners. Mr. Me 
Namara agreed, stating further that placing proceeds in special deposit accounts 
does not deprive the United States of the use of the funds pending final decision. 
Messrs. Coe and Friedman strongly expressed the opinion that appropriation of 
general funds is less likely than the mere return of special deposit accounts 
Mr. Coe said that the Treasury had strong opinions on the matter and he won 
dered whether the Custodian could not join in our views. Mr. McNamara prom 
ised to take the matter up with the Custodian. 

Mr. Alk pointed out that the Treasury could vest liquid assets itself and direct 
their payment into the general funds, but Mr. Creighton questioned the Treas- 
ury’s authority to control the Custodian’s actions once the property had been 
vested, 

Mr. Cutler, in summing up the viewpoint expressed by the Custodian’s repre- 
sentatives, said that it seemed illogical to refuse to take an obvious first step 
because there was some doubt about the validity of further action. 

5. Treatment of creditors 

The Custodian’s policy concerning creditors, Mr. McNamara said, is set forth 
in the legislation which the Custodian had proposed. At present, no creditors 
are being paid. After some rather indefinite remarks by Messrs. McNamara and 
Cutler on the Custodian’s policies and a number of creditors’ claims which have 
been filed, Mr. Alk asked for a clearer statement of the Custodian’s views on the 
type of claims which should be recognized. Mr. McNamara responded that in 
drafting the bill, the Custodian had limited his recommendations at Mr. Alk’s 
specific request. Mr. McNamara then inquired pointedly what the Treasury’s 
views on the question were. Mr. Alk answered that although the Treasury's 
position was not definitely settled, he felt that payments should be made only 
on the type of claim specified in the bill (i. e., “debt claims which arose prior to 
vesting with reference to or out of actions or transactions related to” property 
vested). Mr. Cutler answered that this view would take care of the hardship 
cases and that he did not particularly urge the payment of creditors generally, 
but he felt there was an intermediate group who were entitled to serious con- 
sideration—persons having unobjectionable claims against specific debtors in 
enemy countries who possess assets in the United States. He felt it was not 
at all clear that the taxpayers should be preferred over such creditors. Mr. Alk 
said that in his opinion this class of persons is entitled to no consideration, but 
Mr. Cutler was not satisfied. Mr. McNamara said that, in a general way, cred- 
itors could be placed in five categories : 

(i) persons of the type whose payment was advocated by Mr. Alk, the 
so-called house-painter creditor; 

(ii) American citizens having claims against debtors with property in the 
United States; 

(iii) noncitizens having the same type of claims; 

(iv) claims of American citizens against debtors with no assets here and 
also claims for war damage; 

(v) claims of refugees for restitution of property taken from them in their 
native countries. 

6. Need of legislation 


No special discussion was devoted to this point since it had been trenched on 
extensively under items 38, 4, and 5. 
7. Techniques of vesting 
Mr. Coe opened this topic by inquiring in general terms whether, if a program 
was agreed on by the Custodian and the Treasury, the Custodian would join in a 
memorandum to the President outlining the objectives and the steps to be taken, 
41389—54—-pt. 2-10 
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including any legislation which might be needed. No objection was registered 
to the suggestion. 

Attention was then directed to the technique of vesting. Mr. Coe said the 
Treasury felt that a delegation of power by the Secretary to the Custodian was 
much more desirable than an amendment of the Executive order. He believed 
that to avoid “friction” it was important to have only one agency in the field of 
unfreezing and he suggested that a subcommittee explore the details of conferring 
vesting authority. Mr. Aarons then said that the main point of the Treasury 
was that there should be no action on property held in the names of persons in 
nonenemy blocked countries until the Treasury had designated the property for 
vesting. Mr. McNamara stated that in an earlier meeting (covered in a memo- 
randum of December 29, 1944, by Mr. Golding) he had told Mr. Schmidt that the 
Treasury and the Custodian should coordinate their efforts so that the Alien 
Property Custodian would be fully informed on all “tainted” property in non- 
enemy names while the Custodian would turn back to the Treasury the “clean” 
cases over which he had assumed supervisory jurisdiction 

Mr. Alk expressed surprise that the Axis satellites had been included in the 
Custodian’s latest letter since he had understood that action at this time was to 
be confined to Germany and Japan. On this matter, Mr. McNamara answered 
that the State Department had just written the Custodian that Bulgaria and 
Rumania should be treated like Italy while presumably Hungary should be 
classified with Germany. Mr. McNamara indicated with some heat that Mr. Alk’s 
view showed a lack of confidence in the Alien Property Custodian’s policies 
toward vesting. He said that the Custodian wants all the authority with respect 
to vesting while the Treasury should have it with respect to unfreezing. 

Mr. Jones interposed that the Department of Justice strongly favors a direct 
delegation from the President to the Custodian. It makes the situation much 
cleaner, avoiding problems such as whether the person whose property is vested 
must sue one or two agencies in trying to recover it. He felt that a delegation 
approved by the President would not be very satisfactory and that if the Presi- 
dent’s approval was desirable and could be obtained, it would be as easy to have 
the Executive order amended. It was tentatively concluded that Messrs. Cutler 
and Alk and such other persons as they might desire would meet to explore the 
possibilities of technique in conveving vesting authority. 

Mr. Cutler requested that the Treasury supply the Custodian with a memo- 
randum of its views. After the meeting, most of the Treasury representatives 
stayed to discuss the outcome and it was agreed that we should comply with the 
request Otherwise, it was concluded that the Treasury should not proceed 
further until some response is given by the Custodian to the numerous unsettled 
questions. 


EXHIBIT N 


Marcu 20, 1945. 
MEMORANDUM FOR THE FILES 


Re meeting on vesting with J. W. Cutler, Office of the Alien Property Custodian 

Mr. Cutler met with us, as we thought to discuss alternative techniques under 
Which authority to vest German and Japanese assets now subject to the jurisdic- 
tion of the Treasury might be transferred to the Custodian. For the purpose of 
furthering such discussions, which had heen agreed on at the meeting of March 9 
with representatives of the Custodian, Alk had sent to Mr. Cutler on March 14 
an agenda of that meeting and a statement of the position taken by the Treasury 
representatives, 

Instead of proceeding as anticipated, Mr. Cutler reviewed all of the points of 
the agenda consecutively. On the first point, general objective, and the second, 
prompt sale and conversion into cash, he indicated that there is no dispute of 
principle between the respective agencies. Later, Mr. Cutler inquired whether the 
Treasury is really serious about its program. He wondered why merely vesting 
the enemy assets would not suffice at present Alk replied emphatically that 
the Treasury insists on a program Clearly designed to eliminate German and 
Japanese property interests. He pointed out that the basic points had been 
thoroughly discussed in the Treasury and had been cleared with the Secretary. 
He also said that if the Custodian could not join in such a plan, the Treasury 
would be obliged to consider vesting action of its own. 

With regard to point 3, turning proceeds of sale into the miscellaneous funds 
of the United States, Mr. Cutler stated that the Custodian was, as yet, unable to 
agree. He again advanced the arguments made by representatives of the Cus- 
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todian at the meeting of March 9, adding that there might also be some difficulty 
about funds for the support of the Custodian’s office. It appeared rather clearly 
that thought in the Custodian’s office on the matter had not advanced beyond the 
earlier discussions. 

Referring to point 4, recommendations to Congress, Mr. Cutler indicated that 
no determination to join the Treasury in making recommendations had been 
reached. At this juncture, Alk protested that he thought the purpose of the 
meeting was to discuss techniques of conferring vesting authority on the Cus- 
todian. Mr. Cutler reacted somewhat strongly, saying that although that might 
be the purpose, he could see no harm in canvassing the entire situation. After 
Alk suggested that disputed points would have to be discussed between Mr. 
Markham and Mr. Coe, the discussion proceeded to cover the remaining points 
of the agenda in order. 

On the next point, treatment of creditors, Mr. Cutler once more advanced 
the views expressed at the March 9 meeting. Although he was willing to concede 
that nothing should be done for creditors of debtors not having assets in this 
country, he still felt that persons who could find assets of their debtors should 
be allowed to recover. Concerning this point, especially, Mr. Cutler asked if 
Treasury had consulted State about its program. On receiving a negative reply, 
he said that the Custodian was not inclined to proceed without getting State’s 
views. Alk answered that further discussion between the Treasury and the 
Custodian would be pretty difficult unless the latter settled his own mind upon 
the basis of such consultation as he might think desirable. 

Mr. Cutler avoided any reference to point 6, further legislation. Later, in 
the discussion we inquired whether the Custodian was entirely satisfied with 
his authority to proceed with sales and do the other acts covered by the legisla- 
tion which had once been introduced. When Mr. Cutler responded that legisla- 
tion of this nature was still considered desirable, we said that, in our own opinion, 
it offered a splendid opportunity for the Custodian and the Treasury to present 
their complete program to Congress, including the recommendations desired 
under point 4. Mr. Cutler was noncommittal on our suggestion. 

When we finally arrived at the stated purpose of the meeting, very little 
difficulty arose except on the question of whether the satellite enemy countries 
should be included in the delegation, however it was made. We strongly con 
tended that they should be omitted for the reasons advanced in the meeting of 
March 9. Although Mr. Cutler argued hard at first, we gathered the impression 
that his insistence on this point had greatly decreased by the end of the meeting. 

On the main question of technique, Mr. Cutler, of course, contended strongly 
for amending the Executive order. It was concluded that probably the best 
method of amendment would be to add a section 2 (g) somewhat as follows: 

(g) any other property within the United States owned or controlled by 
Germany or Japan or any national thereof. 

Mr. Cutler had originally proposed the insertion of comparable language in 
section 2 (e) but when we pointed out some difficulties in phrasing, he inclined 
to agree with our suggestion. 

When we showed Mr. Cutler our tentative drafts of a delegation of power from 
the Secretary and an accompanying letter, he said that if a delegation were 
agreed on, the drafts appeared a reasonable starting point. In fact, he seemed 
pleasurably surprised at the breadth of the delegation. We agreed to supply him 
with copies of the drafts. 

Mr. Cutler appeared to sympathize moderately with the Treasury’s position 
on the preservation of its authority over unfreezing. At the outset, he did 
not seem to have a very clear grasp of the implications but even when they 
were thoroughly canvassed he expressed no objection to confining action by the 
Custodian to cases designated in some manner by the Treasury. He was con- 
ciliatory with regard to the need for a letter defining the respective spheres 
of authority. 

Alk also explained the desirability of a memorandum to the President ex 
plaining the program and requesting approval. Mr. Cutler seemed to have no 
objection. We said that the draft of such a memorandum was not quite up to date 
in view of the meeting of March 9 and that we could not furnish a copy at once 
but that we hoped to send one ultimately. 


i, -@. Asm, 
E. ARNOLD. 
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ExHIsItT O 


Marcu 26, 1945. 


MEMORANDUM FOR THE FIL 


Re Vesting of German and Japanese property. 

In preparation for a meeting between Messrs. Coe and McNamara, Messrs, Coe, 
Aarons. Alk, Friedman, Schmidt, and Arnold met in Mr. Coe’s office to discuss 
the vesting of German and Japanes assets. Attention was directed mainly to the 
conversation of Mr. Cutler with Alk and Arnold, summarized in the attached 


memorandum, 





It was concluded that if the Alien Property Custodian will give a firm com- 
mitment on the following points, Treasury should join with him in a vesting 
progran ithout insisting on the other questions that have been raised: 

1. Recommendation will be made to the President and to Congress that German 
and Japanese assets should not be returned, directly or indirectly, to their former 


owners 

2. The Treasury will be left entirely free to handle unfreezing of liberated and 
neutral assets es 

3. Legislation will be sought to prevent suits by “friendly” aliens from hamper- 
ing sale of vested property 

The main points on which agreement was thought desirable but not essential 


1. Covering proceeds of vested property into the miscellaneous receipts of the 
United States 

2. Agreeing that creditors, other than those with claims arising in relation to 
specific assets, should not benefit from vesting ; 

8. Conferring vesting authority on the Custodian by a delegation of power 
from the Treasury rather than by amendment of Executive Order No. 9193. 

There was discussion of the desirability of presenting the President with a 
memorandum stating that vesting had been proposed, that the Custodian refuses 
to join in a significant program, and that the Treasury is ready to proceed with 
one. It was decided to hold the idea in abeyance until after the meeting with 
McNamara, 





EXHIBIT P 
MakcH 28, 1945. 

CONFERENCE WITH MR. MCNAMARA, Mr, CoE’s OFFICE, MARCH 28, 1945, 3 P. M. 
Subject: Further vesting of enemy assets. 

Mr. McNamara said that as a result of APC consideration he could say the 
following on the points which had been raised by the Treasury. 

1. The Custodian was committed to the speediest possible sale of all German 
and Japanese assets. There were administrative and legal difficulties. On the 
legal difficulties, the Custodian would push for legislation which would make it 
possible for the Custodian to sell anything and provide payments later in the 
event the Custodian made a mistake. 

2. The Custodian was agreeable to the procedure of covering the proceeds of 
such sales into the miscellaneous receipts of the Treasury after the payment of 
administrative expenses and such claims of American creditors as Congress 
say Should be met. This was, however, subject to agreement with State. 

3. Again subject to agreement of the Department of State, the Custodian 
would join in the recommendation that the former owners of these properties not 
be reimbursed for them. It was felt that State would certainly oppose confisca- 
tion. However, it was thought that State would not oppose a policy of seizing, 
holding, and applying the proceeds against reparations, restitution, and other 
claims against the enemies. 

4. The Custodian differed somewhat from the Treasury as to the creditors 
whose claims would have to be met. However, because Mr. Coe said that this 
subject could be worked out providing the others could, it was not discussed in 
detail. 

5. Since the Justice Department felt very strongly that the Executive order 
should be amended to give the Custodian the necessary powers and assets, the 
Custodian differed from the Treasury on this matter. 

6. Other enemy assets. The Custodian still thought it necessary that all 
enemy assets be transferred to his jurisdiction. 

Mr. Coe stated that the Treasury Department had no desire to handle any of 
the assets which the Custodian now had nor any desire to hold onto assets which 
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it had and would willingly transfer any of them if this would serve a program 
which was agreed upon or would wind up the business faster. The Treasury 
felt that the whole program of disposal could be speeded up if suitable legislation 
were pushed. Mr. McNamara said they were doing this. Mr. Coe said that he 
recognized that the Department of State might have an interest as to what was 
done with the proceeds and as to a policy of nonreimbursement of former owners. 
However, he felt that it was desirable to make sure that all angles of the policy 
were considered, since it was his impression that at the highest level the Depart- 
ment of State was agreed upon a program for stripping Germany of its external 
assets. It all depended upon how a matter was put up. State was not in favor 
of confiscation but it was in favor of reparations and restitution. On the 
question of Executive order versus delegation of authority, Mr. Coe said that 
the Treasury still preferred the delegation of authority but was much more 
interested in agreement about the program than in the question of legal forms 
of carrying it out. 

On the question of enemy assets of satellite countries, Mr. Coe said there was 
much less sympathy in the Treasury with the request of the APC. So far as we 
knew there was no agreed policy in this Government as to stripping those coun- 
tries of their foreign assets or otherwise disposing of them; therefore, we saw no 
point in transferring them from one agency to another except the jurisdictional 
point that one agency would have complete control of assets which were all 
called enemy but which were in fact going to be handled in quite different ways. 

At the conclusion, Mr. Coe suggested that there was so much agreement that 
we ought to get down to a concrete memorandum of policy or program to submit 
to the President. Mr. McNamara said if there were no objection they were going 
to check with State and Justice on the points he had raised. 

FRANK Cor. 


EXHIBIT Q 


« 


APRIL 4, 1945. 
Messrs. AARONS, COE, and ScHMIDT; I. G. ALK and E. ARNOLD. 


Attached is a revised draft of a memorandum for the President concerning 
vesting of German and Japanese assets. Although the memorandum was pre- 
pared in the light of Mr. Coe’s conference with Mr. McNamara, it is essentially 
the same as earlier drafts. The only difference of any significance in fact is 
a change concerning payment of proceeds into miscellaneous receipts of the 
United States. This point is now formulated in such a way that it is not 
necessarily an immediate requirement but may be treated only as a part of a 
recommendation to Congress. 

In view of our understanding with Mr. Cutler, of the Custodian’s Office, we 
propose to send him a copy of the memorandum unless objections are received. 
If no comment is made before Friday evening, it will be assumed that there is 
no objection, and the memorandum will be sent without further Clearance. 


ExHIsiIT R 


OFFICE OF ALIEN PROPERTY CUSTODIAN, 
Washington, April 38, 1945. 
Mr. FRANK COE, 
Director of Monetary Research, Treasury Department, 
Washington 25, D. C. 

DEAR Mr. Coe: Enclosed is an original and a copy of Recommendation for 
Joint Action by Alien Property Custodian and Secretary of the Treasury, drafted 
as a result of our conference on last Wednesday. I trust that it states our joint 
views with respect to the subject matter. 

Your attention is invited to the bracketed sentence in the first paragraph, 
footnoted (1). The Custodian deems that this additional area should be 
included within the authority to be delegated to him, but will not insist thereon 
if the program is otherwise satisfactory to the Secretary of the Treasury, 

I have initialed the original and copy enclosed herewith. If you indicate 
by your initials that this program has cleared in the Treasury Department, I 
will refer the matter to the Department of Justice for drafting the appropriate 








S64 ADMINISTRATION OF TRADING WITH THE ENEMY ACT 


form of delegation of authority with the cooperation of our and your legal 
staff 
Sincerely, 
FRANCIS J. MCNAMARA, 
Deputy Alien Property Custodian. 


APRIL 3, 1945. 


RECOMMENDATION FOR JOINT ACTION BY ALIEN PROPERTY CUSTODIAN AND SECRETARY 
OF THE TREASURY 


All German and Japanese property or interests shall be vested in and by the 
Alien Property Custodian. [Property of other enemy countries or their nationals 
shall be vested in and by the Alien Property Custodian only when vesting con- 
forms to policies determined after consultation with the State Department.] ? 


All property vested by the Alien Property Custodian shall be liquidated and 
sold as soon as practicable, the proceeds to be deposited to the account of the 
Alien Property Custodian in the Treasury to be held subject to determination 
of the policy of this Government with respect to ultimate disposition thereof. 

Expenses of the Office of Alien Property Custodian shall be paid out of vested 
property or its proceeds to the extent authorized by Congress. Payment of 
prevesting debt claims shall be made as may be provided by act of Congress. 

The Alien Property Custodian will continue to eliminate German or Japanese 
interests or influences with respect to all properties. 

The Alien Property Custodian and Secretary of the Treasury will join in 
recommendation for executive action and, to the extent required, legislation, 
speedily to effectuate the program. The Department of Justice will draft the 
appropriate form of delegation of necessary authority to vest in and by the 
Alien Property Custodian. 





ExHinir §S 


PROGRAM RELATING TO VESTING AND DISPOSITION OF GERMAN AND JAPANESE ASSETS 
PROPOSED JOINTLY BY ALIEN PROPERTY CUSTODIAN AND SECRETARY OF THE 
‘TREASURY 


1. The objective of vesting assets of Germany and Japan and their nationals 
is the complete elimination of German and Japanese property interests in the 
United States 

2. All German and Japanese property should be vested in and by the Cus- 
todian. In view of the problems of unfreezing occupied and neutral blocked 
countries, the Treasury shall continue to exercise primary responsibility for 
dealing with property held in the names of persons who are nationals of blocked 
countries other than Germany or Japan 

3. The authority of the Treasury to vest German and Japanese property under 
kxecutive Order No. 9193 should be conferred on the Custodian by amendment 
of the order. Preservation of the Treasury’s responsibility respecting assets 
of blocked countries other than Germany and Japan shall be insured by an 
exchange of letters between the Custodian and the Secretary of the Treasury. 

#. All vested property, other than patents, trade-marks and copyrights, shall 
be liquidated and sold as soon as possible. Pending the ultimate disposition of 
the proceeds, they shall be deposited to the account of the Custodian in the 
Treasury 

». German and Japanese influences shall be removed from all vested property 
prior to its sale 

6. The Custodian and the Treasury shall join in recommendations to Congress 
that 

(a) no plan for the final disposition of the funds realized from vested 
German and Japanese property should make provision for any return or 
compensation, direct or indirect, by the United States to the former owners; 

(0) such funds should redound to the benefit of the taxpayers of the 
United States rather than to claimants against Germany or Japan or their 
nationals; and 


—— 


Additional jurisdiction preferred by the Alien Property Custodian 
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(c) accordingly, all proceeds of vested property should be paid into the 
miscellaneous receipts of the United States, after satisfaction only of credi 
tors’ claims which arose with reference to, or out of actions or transactions 
related to, property vested. 

7. The Custodian and the Treasury shall join at the earliest possible date in 
a recommendation of legislation necessary to effectuate the program and to pro- 
vide that expenses of the Custodian shall be paid out of vested property. The 
recommendations concerning the ultimate disposition of vested property set 
forth above shall be presented to Congress in conjunction with this legislation 

8. The Custodian and the Treasury shall immediately present to the President 
a memorandum requesting approval of their program and the necessary amend- 
ment of Executive Order No. 9193. 


ExHisir T 
APRIL 16, 1945 


MEMORANDUM RE VESTING OF GERMAN AND JAPANESE ASSETS 


I called Mr. McNamara this afternoon and asked if the Custodian’s Office 
had had an opportunity to study the suggested program for vesting German and 
Japanese assets which had been forwarded to him by the Treasury. 

Mr. McNamara stated that he had discussed the matter with the Custodian 
and that the Custodian was very much disturbed by the Treasury's proposals. 
He said that the Custodian was disturbed by the Treasury desiring to retain 
primary responsibility for working out with the liberated governments the tech 
nique for uncovering enemy property held under nonenemy name. I stated I 
had understood by our recent conference that this was perfectly agreeable to the 
Custodian’s Office. Mr. McNamara seemed to agree that this was the case, and 
I was unable to get a definite answer as to what phase of the matter disturbed 
the Custodian’s Office. Mr. McNamara did say that there was no necessity for 
referring to this subject in the memorandum. 

Mr. McNamara also said he could not understand why we had provided that 
German and Japanese influence should be removed prior to sale. He said that 
this was casting doubt upon the Custodian’s program of eliminating German and 
Japanese influence. He also indicated that his agency was not prepared to make 
any recommendations either with respect to the confiscation of German and 
Japanese assets or with respect to payments to creditors. He said that if State 
Department decided upon a program of confiscation, the Custodian would be in- 
clined to go along but that the Custodian felt he should not express an opinion in 
advance. 

I asked whether the Custodian’s Office had come to any definitive conclusion 
with respect to the matter and Mr. McNamara stated that they were going to 
let the whole thing simmer for a few days “to see how the wind blew” 

I. G. ALK 


EXHIBIT U 
Apri 30, 1945 
Messrs. Coe, Aarons and Hoffman. 
Messrs. Alk and Arnold. 
Re Vesting of German and Japanese assets, 

On April 27, 1945, we discussed our program for vesting German and Japanese 
assets with Seymour Rubin and Earl Hackworth of the State Department. For 
convenience, copies of the program and memorandum to the President are 
attached. 

Mr. Rubin said that his department agrees in general with our views. However, 
State probably cannot concur in our point that the proceeds of vested property 
should redound to the benefit of the people of the United States as a whole rather 
than to private claimants. A statement of this sort on the ultimate disposition of 
the proceeds is considered premature. According to Mr. Rubin, the reparations 
discussions which are about to begin in Moscow would revolve on the premise that 
the United Nations should be recompensed for damage to their nationals and not 
for the overall expense of the war. Any amount which a particular nation con- 
fisecates from German nationals will undoubtedly be credited against what it is 
allowed by the Reparations Commission. It might be embarrassing to this Gov- 
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ernment to deny claimants any relief from funds which, for external purposes, 
have been credited against their claims Moreover, the determination of the 
creditor question requires a resolution of numerous conflicting equities which 
could not be settled quickly enough to allow an early beginning on the vesting 
program 

At Mr. Alk’s reqest, Mr. Rubin agreed to recanvass the matter in his depart- 


ment, although he indicated that he did not expect a different answer. Mr. Alk 
undertook to inquire in the Treasury whether we would be agreeable to the change 
suggested by Mr. Rubin It is also understood that Mr. Hackworth would 
ewrite our program and memorandum to the President in a manner which would 
bring it into accord with the views of State 

lo make sure that no vit is] ts were misunderstood, we pointed out that 
our program envisages contiscation as a penalty and a warning to future aggres- 
sors. We also emphasized that defrosting should primarily be a Treasury re 
sponsibility According to Mr. Rubin, State agrees on both questions 

We also discussed with Messrs. Rubin and Hackworth the question whether 


all persons whose German or Japanese debtors have assets in this country should 


be paid before the assets are covered into the Treasury, regardless of how the 


claims arose. Mr. Alk said that this matter seemed to be one of concern to the 
Alien Property Custodian who contends that such persons should be paid on 
un equitable basis to the extent permitted by the assets of their particular debtor. 
Mr. Rubin and Mr. Hackworth indicated that they had no very strong feeling 


on the point and that if the Custodian insisted, it would be better to agree. 

On the following day Mr. Alk had a conversation with Mr. Cutler of the Office 
of the Alien Property Custodian in conjunction with other matters. During the 
conversation, Mr. Cutler indicated that the Custodian still feels strongly on the 
question of creditors outlined above, but left the impression that, on the program 
as a whole, it might be possible to reach agreement without much further difficulty. 


RECOM MENDATIONS 


(1) If the Department of State will not agree to a declaration on the disposition 
of the proceeds from vested property, the Treasury should recede on the point, 
since it is not essential to our program. 

(2) If the Alien Property Custodian insists that persons who have claims 
against German and Japanese debtors possessing assets in the United States 
be paid to the extent permitted by the assets of each debtor, the Treasury should 
ikewise recede on this point. 


ExHIsit V 
May 8, 1945. 

Re German vesting. 
Mr. HoFFMAN. 
Mr. ALK. 

There is attached hereto a revised memorandum to the President dealing with 
the German vesting program. It is my understanding that you will make ar- 
rangements with Mr. Coe to have the matter discussed with the Secretary. 


I. G. ALK. 


MEMORANDUM FOR THE PRESIDENT 


You will recall that under Executive Order No. 9193 of July 6, 1942, control 
of dollar balances, securities and other liquid assets of the enemy countries and 
their nationals was conferred upon the Treasury, while the Custodian’s Office 
was empowered to deal with enemy-owned property requiring active manage- 
ment. The order provides, however, that if the Treasury should decide to 
vest any property, it shall be vested in, and dealt with by, the Custodian upon 
the terms directed by the Treasury. 

We believe that the national interest requires the complete and irrevocable 
elimination of any German and Japanese interests that may exist in property 
in the United States. As a first step to this end, we are ready, if you approve, 
to join in a coordinated program under which all German and Japanese property 
will be vested and will be converted into cash as soon as practicable. It is pro- 
posed that exclusive authority to vest such property and to direct the terms upon 
which it thereafter should be dealt with, be conferred upon the Custodian by 





en 
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an amendment of Executive Order No. 9198. In view of the problems of un- 
freezing the assets of the liberated and neutral countries, the Treasury will 
continue, however, to exercise the responsibility for developing procedures with 
the governments of the liberated and neutral countries designed to uncover 
enemy property held in this country in the names of their nationals. 

All proceeds of vested property will for the present continue to be held in 
special accounts with the Treasurer of the United States. Although we be- 
lieve that a governmental decision with respect to the final disposition of these 
funds should be deferred, we see no objection to the payment of claims, such as 
wage claims, which arose with direct reference to the property vested. In ad- 
dition we feel that American creditors who have general claims against any 
person whose property in this country has been vested should be paid on a 
pro rata basis, to the extent the vested assets of their debtor so permit. The 
expenses of the Alien Property Custodian’s Office will continue to be paid for 
out of vested property and its proceeds. We have fully agreed that no plan for 
ultimate disposition of the funds realized from vested German and Japanese 
property should make provision for any return or compensation, direct or in- 
direct, by the United States to the former owners. Subject to your concurrence, 
it is our intention to present these views to Congress in conjunction with legis- 
lation which will aid in effectuating certain details of the vesting program. 

If you agree with the program, it is requested that you sign the attached amend- 
ment to Executive Order No. 9193. 

Secretary of State. 
Secretary of the Treasury. 








’ 
Alien Property Custodian. 


ExuHIsit W 


MEMORANDUM RE PROGRAM FOR VESTING AND DISPOSITION OF GERMAN AND 
JAPANESE PROPERTY INTERESTS 


Extensive discussions with the Office of the Alien Property Custodian and 
the State Department have resulted in tentative agreement on a program for 
the vesting of German and Japanese property interests in the United States. 
Attached are drafts of three documents embodying the program, namely: (1) 
an outline of the program, to be initiated by the Secretary of the Treasury and 
the Alien Property Custodian, (2) a memorandum for the President, to be 
signed by the Secretaries of State and the Treasury and the Custodian, and (3) 
an amendment of Executive Order No. 9095, which would be forwarded to the 
President with the memorandum. If the Treasury Department concurs in the 
program, the documents will be appropriately initialed or signed by the Alien 
Property Custodian and will then be forwarded for final aproval by the Secre- 
tries of the Treasury and State. 

It will be recalled that in 1942 jurisdiction over enemy assets was divided 
between the Treasury and the Office of the Custodian. The Treasury has not 
vested any property but has relied on its blocking controls, while the Custodian 
has vested a major part of the assets subject to his jurisdiction. Known German 
assets in this country total about $194 million, of which some 121 million have 
been vested, and Japanese assets amount to 160 million, of which 538 million 
have been vested, so that in all roughly 180 million remain unvested. 

When the division of functions was made, it was felt that liquid enemy assets 
should be left undisturbed until the basic policy of this Government with regard 
to the ultimate treatment of enemy countries could be clarified. In line with 
general policies which have recently been formulated, it is now believed that all 
existing German and Japanese interests in the United States should be com- 
pletely eliminated to reduce the abilitly of Germany and Japan to rebuild their 
war potential and to deter future aggression. In view of the reparations dis- 
cussions which are about to begin in Moscow, it is too early to recommend com- 
plete plans for the ultimate disposition of the assets to be vested but it is clear 
that such plans should make no provision for any return or compensation, direct 
or indirect, by the United States to the former German and Japanese owners. 
The proposed program contemplates that all three agencies involved will join 
in appropriate recommendations to Congress on this point in conjunction with 
legislation which will be desirable in effectuating the program. 
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It is intended that full power to vest German and Japanese property will be 
conferred on the Custodian, while the Treasury will continue to be responsible 
for developing overall procedures to insure that enemy assets held in the names 
of nationals of liberated or neutral blocked countries will not be released under 
unfreezing programs. Accordingly, the Treasury will be relieved of the sub- 
stantial administrative burden of vesting without infringement on its powers 
in the broad field of foreign funds control. 


ExnHisit X 
May 25, 1945. 


MEMORANDUM FOR THE SECRETARY'S FILES 


The attached documents relating to the transfer from the Treasury to the 
Alien Property Custodian of German and Japanese assets which have not yet 
been vested were discussed at a meeting in Secretary Morgenthau’s office this 
morning, at which Assistant Secretary White and Messrs. Coe, Aarons, and Hoff- 
man were present. 

It was explained that this program had been worked out over several months 
with the Custodian and the State Department and that all were in agreement 
on an informal level. The purpose of the meeting was to obtain Secretary 
Morgenthau’s approval of the program prior to final signature by the Custodian, 
following which the final documents would come to the Treasury for signature. 

Secretary Morgenthau approved the program and it was agreed that the Cus- 
todian would be so advised in order that the final documents for presentation 
to the White House could be prepared. 

s/ M. L. HorrMan. 


Exnuisit Y 


OFFICE MEMORANDUM, UNITED STATES GOVERNMENT 


May 25, 1945. 
To: Secretary Morgenthau. 
From: Frank Coe and M. L. Hoffman. 
Subject: Program for vesting and disposition of German and Japanese property 
interests in the United States. 


(1) Attached are documents which have been agreed to informally with State 
and the Alien Property Custodian providing for the vesting of German and 
Japanese interests in the United States by the Custodian. These documents, 
if informally approved by you, will be initialed by the Custodian and sent to 
you for initialing. Before asking the Custodian for final initial, we want to 
tell him that the program is acceptable to the Treasury. 

(2) As you know, for some time we have been negotiating with the Custodian 
on this program. We are now satisfied that the transfer from Treasury juris- 
diction of the approximately $180 million worth of unvested German and Japa- 
nese assets to the Custodian should be carried out. The Custodian agrees with 
us that: 

(a) Complete elimination of existing Japanese and German interests in the 
United States is the major objective. 

(»b) All German and Japanese property vested by the Custodian should be 
liquidated and sold as soon as practicable. 

(c) American creditors who have claims against persons whose property has 
been vested should be paid to the extent the vested assets of the debtor permit. 

(d) Subject to (¢c), the decision as to the disposition of the proceeds of vested 
property should be deferred. 

(e) No provisions for return or compensation to the German or Japanese 
owners shall be made by the United States. 

(f) The Custodian and Treasury should jointly recommend to Congress legis- 
lation necessary to effectuate the program. 

(3) Documents Nos. I, II, and III will be submitted to you for initialing after 
initialing by the Alien Property Custodian. 

No. IV is an explanatory background memorandum, No. V contains the previ- 
ous correspondence with the Custodian, and No. VI is the existing Executive 
order dividing the authority of the Treasury and the Alien Property Custodian. 


M. L. HorrMan. 
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ExHIsitT Z 
May 28, 1945. 
Secretary MorceNnTHAU. 
FRANK Cor AND M. L. HorrMaNn. 


The program for vesting and disposition of German and Japanese property 
interests in the United States was cleared with you last week. The final papers 
have now been signed by the Alien Property Custodian and the Acting Secretary 
of State and are attached for your signature. They will be sent to the Bureau 
of the Budget for attachment of the Executive order and transmittal to the 
White House. 

There are an original and 3 signed copies of the memorandum to the President 
and an original and 2 copies of the statement of program to be initialed. 


EXHIpitT Al 


Hon. CLARENCE F. LEA, 

Chairman, Committee on. Interstate and Foreign Commerce, 
House of Representatives, Washington, D.C. 

My Dear Mr. CHAIRMAN: Further reference is made to your letter of June 6, 
1945, relative to H. R. 3371, a bill “To amend the Trading With the Enemy Act, 
as amended, and for other purposes.” 

On June 8, 1945 the President issued Executive Order No. 9567, which em- 
powers the Alien Property Custodian to vest all German and Japanese property 
in the United States. The issuance of the Executive order was jointly recom- 
mended to the President by the Department of State, the Office of the Alien 
Property Custodian, and this Department, as an essential step in a program for 
the complete elimination of German and Japanese property interests in the 
United States. 

While this Department accordingly agrees with the purposes of the bill con- 
cerning the vesting of German and Japanese property, especially as expressed 
in the first sentence of section 12a.3, it is respectfully suggested that considera- 
tion of the bill be deferred. 

In the opinion of this Department, it is highly important that legislation relat- 
ing to claims against Germany and Japan and their nationals should specify 
with some precision not only the procedure for establishing claims but also the 
classes of claims to be entertained and the basis for distributing funds when 
they prove insufficient to satisfy any class. On the broad basis indicated in the 
bill, potential private claims alone undoubtedly exceed the total German and 
Japanese assets in this country, even including patents and other similar prop- 
erty having no readily ascertainable value. Under these circumstances, the pro- 
visions in the second sentence of section 12a.3 of the bill, which in essence are 
merely procedural, would lead to unnecessary difficulties and expense of admin- 
istration and to the disappointment of persons whose claims could not be satisfied 
after they had been established. 

The most serious attention must also be given to the claims of the United 
States itself. While this Government clearly cannot hope to secure compensa- 
tion for the costs of the war, it is by no means sure that governmental claims 
should be completely subordinated to those of private persons. This question 
cannot be properly determined on the information now available. 

As part of the program which they have advanced to the President, this De- 
partment and the other agencies mentioned above desire to present to the Con- 
gress in the near future certain recommendations concerning creditors of per- 
sons in Germany and Japan. The purpose of the recommendations would be to 
define the class of creditors who it is believed might properly be compensated 
from vested assets at the present time and to establish an appropriate procedure 
for dealing with their claims. It is believed that the legislation to be suggested 
would undoubtedly be preferable to the arrangements envisioned by H. R. 3371. 

In addition to these considerations, this Department believes that section 
l2a.4 of H. R. 3371 would lay an unnecessary and undesirable burden on the 
courts of the United States. While this Department in no way opposes the 
granting of compensation by the German and Japanese Governments for prop- 
erty vested by the United States, it perceives no reason why this country should 
insist upon or administer such compensation. 

It is also thought by this Department that property belonging to the satellite 
enemy countries and their nationals should not be included in the same program 
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as that covering Germany and Japan. In view of their different status, sepa- 
rate methods might well be employed in dealing with these countries. 

It may further be aoted that there are certain technical objections to the lan- 
guage of the proposed bill, which might raise definite legal and administrative 
problems if the measure were enacted. 

The Department has been advised by the Bureau of the Budget that there is 
no objection to the submission of this report to your committee. 

Very truly yours, 


Secretary of the Treasury. 





Exuieir Bl 
\ucust 2, 1945. 
Mr. Coe, For Your Information 
Mr. Delaney. 
Subject: Vesting of German, Japanese and Axis satellite assets in the United 
States, 

1. At today’s FFC luncheon conference, problems relating to this matter were 
discussed at some length. On the question of the vesting of German and Japanese 
property in the United States, a meeting between representatives of the APC and 
FEC is to be held in the near future. Decisions were made relative to full 
cooperation with the APC in expediting the vesting of these assets, and, in par- 
ticular, to advise the APC on the basis of our experience in census-taking. 

2. Mr. Richards referred to a conversation he had had with Covey Oliver of 
State. Oliver mentioned a memorandum which was being circulated in State, 
recommending the vesting of satellite assets in the United States, partly on the 
grounds that the Russians had taken from the satellites property of various 
United States owners, and that the assets to be vested might well be used event- 
ually to reimburse the American owners. It appears that State does not feel that 
this is inconsistent with the nonvesting of Italian assets. 

3. There were considerable differences of opinion regarding the Treasury’s 
position re vesting of satellite assets) One view was that the vesting of the 
satellite assets, which it was stated amount to approximately $40 million, would 
serve to alienate the Russians as well as to prejudice future favorable rela- 
tions between the satellites and this Government. The view was also stated by 
some present that there was no moral distinction between Italy and the satellites, 
and that, therefore, there was no valid basis for distinguishing between our 
attitude toward the vesting of Italian assets and the vesting of satellite assets. 
The actual political distinction was brought out and the fact was emphasized that 
this Government has a definite interest in the reconstruction of the Italian 
economy. 

4. While the matter is still up for consideration in State, it was agreed that 
it was desirable to decide upon a consistent Treasury position. We could either 
support or oppose the approach being made by State. Mr. Hoffman agreed to 
call a meeting of the interested persons in Treasury to determine a policy. 

Comment: I took no part in the discussion, but my feeling is that there is a 
very important distinction between Italy and the former Axis satellites. Also, I 
can see no reason why it would not be appropriate, if it should be determined 
without question that the Russians have disposed of large amounts of American- 
owned property in the satellites, to vest satellite assets in this country with the 
intention, subject to congressional determination, of providing the means of reim- 
bursing American owners, 





ExuHrsir Cl 
AveustT 29, 1945. 
Mr. Harry White. 
Michael L. Hoffman. 
Resale of vested property by APC. 

We have consistently urged the eradication of enemy control over property 
in the United States and the taking of every step to preclude the possibility of 
the reestablishment of such control after the war. In this connection, the pro- 
gram for dealing with German and Japanese assets jointly recommended to the 
President by the Alien Property Custodian, the Department of State, and the 
Treasury Department provided that the Custodian continue to eliminate German 
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and Japanese interests or influence with respect to all vested properties, and that 
German and Japanese property vested by the Custodian be liquidated and sold 
as soon as practicable. 

Nevertheless, the APC has not to date liquidated any important vested enter- 
prise. His failure to carry out the program of liquidation is due undoubtedly 
to his fear that any attempt to sell vested assets will induce the commencement 
of an action on the part of the claimant seeking a return of the assets under 
section 9 (a) of the Trading With the Enemy Act. A number of actions seeking 
the return of vested assets have been filed in the courts by persons claiming 
not to be an “enemy” or “ally of an enemy” of the United States within the 
meaning of the Trading With the Enemy Act, or nationals of a designated enemy 
country. In these actions, the Alien Property Custodian maintains that, since 
he has vested the property under section 5 (b) of the Trading With the Enemy 
Act, as amended by the First War Powers Act of 1941, the claimant, in order to 
be entitled to relief, must show not only that he is not an “enemy” or “ally of 
an enemy”, ete., but that he is not a national of a foreign country. However, 
until such time as the courts may finally pass upon this and other questions 
raised in connection with the right of the Alien Property Custodian to seize 
assets of nationals of a foreign country, the sale of vested assets by him can 
and will be delayed by the commencement of actions asking for the return 
thereof, which will automatically prevent sale prior to final disposition thereof. 
In the meantime, he may contemplate selling, without fear of injunction, only 
those assets belonging to persons with wrom he has been able to negotiate an 
agreement which by its terms will permit the sale, reserving to the claimant the 
right to subsequently institute suit for the recovery of the proceeds thereof. 

The problem is strongly emphasized by the situation existing with respect 
to General Aniline & Film Corp. The Treasury Department, on February 16, 
1942, vested the shares of General Aniline & Film registered in the name of I. G. 
Chemie & Co., a national of Switzerland. On April 24, 1942, the Department re- 
linquished control of these vested shares to the Alien Property Custodian. I. G. 
Chemie, Dr. Felix Iselin (an officer of such company), and others connected 
therewith have been placed on the Proclaimed List of Certain Blocked Na- 
tionals. John J. Wilson of the Washington law firm of Whiteford, Hart, Car- 
mody & Wilson, in May 1945, was authorized by Treasury license to communi- 
eate with his client, I. G. Chemie, in Switzerland. On May 26 Wilson received 
a reply from his client stating in substance that in the event the GA&F shares 
vested by the APC are offered for sale, he is requested and authorized to enjoin 
such sale by recourse to the courts if necessary and to seek the return of the 
shares, and concluding with the admonition that any other solution must be 
subject to preliminary direct negotiations, and suggesting a conference be held 
to be attended by representatives of I. G. Chemie, Wilson, and the representa- 
tive of the Alien Property Custodian in Switzerland or elsewhere in Europe or 
in the United States. Wilson thereupon applied for permission to go to Switzer- 
land to discuss the matter with his clients. The application for a license to so 
communicate with the proclaimed list nationals was denied. Recently the State 
Department has requested from this Department and the Alien Property Cus- 
todian an expression of views with respect to whether a visa should be issued 
to Dr. Iselin for the purpose of coming to the United States to discuss with 
responsible Government officials the status of the vested shares of I. G. Chemie. 
Mr. Wilson has also requested that his application for permission to go to 
Switzerland be reconsidered. The Office of the Alien Property Custodian has 
indicated that it would welcome the opportunity of having Dr. Iselin come to 
this country, and has so expressed itself to the Department of State. Previously 
it had indicated to this Department that it would have no objection to permitting 
Mr. Wilson to go to Switzerland. To permit Iselin, a proclaimed list national, 
to come to the United States would be a deviation from the established policy 
of the Department with respect to persons included on such list. To permit 
Wilson to go to Switzerland to then and there discuss with proclaimed list 
nationals the status of their affairs in the United States, while also a deviation 
from such policy, can, nevertheless, be more readily justified on the ground that 
this would result in permitting only the legal representative to communicate 
with his client, and such communication would occur outside of the United 
States. 

Irom statements recently made by members of the Alien Property Custodian’s 
Office and Mr. Wilson, it appears improbable that the APC will secure a waiver 
from I. G. Chemie as a result of conferences with its representatives which 
would permit the sale of its assets at this time. Consequently, the Department 
is faced with the unpleasant prospect of having to agree to permitting a pro- 
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claimed-list national to come to the United States and discuss his problems with 
the APC, and probably with many other business associates, without having 
much hope of accomplishing the desired result, to wit, the early elimination of 
I. G. C. influence over G. A. & F. 

Members of the Alien Property Custodian’s Office have informally stated to 
representatives of this Department that it is their intention to seek legislation 
which will permit the Alien Property Custodian to sell vested assets without 
fear that he may be enjoined by the courts. In order to avoid situations as 
outlined above, it is suggested that we urge the Alien Property Custodian to 
actively push for the enactment of such legislation, so that he may no longer 
have to rely upon his practice of negotiating with foreign nationals, seeking to 
obtain by agreement in each case the benefits which Congress can provide. 





ExHIsIt D1 
NOVEMBER 2, 1945. 
Mr. Glasser (for your information). 
Mr. Delaney. 
Subject: Ultimate disposition of enemy-owned assets in the United States. 

\t the suggestion of Mr. J. Friedman, this subject was raised for discussion 
by Mr. Arnold at the FFC luncheon conference on November 1. The ultimate dis- 
position of German and Japanese (and, possibly, of satellite) assets in this 
country had been under consideration in the Treasury for some time. Aside 
from the natural interest which the Treasury has in this question, we are fre- 
quently involved in the mater by problems raised in connection with such pro- 
posals as the Gearhart bill. In taking a position with reference to such bills, 
there have, of necessity, been formulated our own ideas both as to the dis- 
position of German and Japanese assets and as to the treatment of various claim- 
ants to these assets. These questions are also, of course, of direct interest to 
State, Justice, and the APC 

It appeared from the discussion that the general Treasury attitude is (1) that 
‘ enemy assets in this country should accrue to the benefit of the general 
funds of the Treasury; and (2) that only a very limited class of claimants 
against these assets should be reimbursed. (This position is in sharp conflict 
with State’s and Gearhart’s.) 

Aside from general policy questions, Mr. Arnold mentioned the length of time 
and number of people which would be necessary if Treasury decided to formu- 
late and draft proposed legislation to effectuate its views rather than continue 
merely to comment on bills it did not approve. 

While no final agreement on a course of action was reached, it was decided 
t the matter should be canvassed further at a small conference of those in 
Treasury directly interested. There was general agreement that the Treasury, 
as the financial arm of the Government, has a direct and warranted interest in 
the disposition of enemy assets and that, in the course of discussing and criticiz- 
ing the proposals of other individuals and agencies, it would not only be ex- 
pedient but a duty to formulate our own views. This formulation might include 
the drafting of a bill, to be presented to Congress, proposing that enemy assets 
be placed in the general funds of the Treasury. It might also involve the 
drafting of a bill providing for the satisfaction of a limited class of claimants 
only and would, presumably, specify the funds from which their claims were to 
be paid 


Comments 

In this connection, I might refer to the section in Foreign Funds’ memorandum 
on their 1946-47 budget, which was suggested by this Division. We referred to 
the Potsdam Declaration and stated that the United States Treasury had a direct 
financial concern in the disposition of German assets. I do not know whether 
this suggested section was actually included in the Foreign Funds budgetary 
statement 

I imagine that representatives of this Division have been or will be consulted 
on the general policy questions involved in this subject. 
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ExHIBIT El 
DEPARTMENT OF STATE, 
Washington, September 28, 1953 
Mr. WILLIAM KOLAR, 
Senate Judiciary Subcommittee on the Trading With the Enemy Act, 
Washington, D. C. 

Dear Mr. Kouar: Enclosed is a copy of the document which you requested be 
furnished the committee you represent. The Secretary has authorized our fur- 
nishing you this exact copy of the document of June 13, 1945, which is in the files 
of this Department. 

We were glad to be of assistance to you and your committee in this instance 
and desire to be cooperative at all times. 

Sincerely yours, 
Harkis H. Huston, 
Special Assistant to the Under Secretary for Administration 


TREASURY DEPARTMENT, 
Washington, June 18, 1945. 
To: Mr. Collado. 
From: Mr. Glasser. 

Please send the following airgram to AMEMBASSY, London, for Taylor from 
Treasury; AMEMBASSY, Paris, for Ball from Treasury; AMEMBASSY, Brus 
sels, for Marks from Treasury; AMLEGATION, Stockholm, for Olsen from 
Treasury ; AMEMBASSY, Athens, for Patterson from Treasury: AMLEGATION, 
Bern, for Mann from Treasury; AMLEGATION, Lisbon, for Wood from Treas 
ury; and AMEMBASSY, Rome, for Tasca from Treasury : 

1. By Executive Order No. 9567 signed on June 8, 1945, section 2 (¢c) of Execu 
tive Order 9095 of March 11, 1942, as amended by Executive Order 9193 of 
July 6, 1942, was amended to read as follows: 

“(¢) any other property or interest within the United States of any nature 
whatsoever owned or controlled by, payable or deliverable to, held on behalf of or 
on account of, or owing to, or which is evidence of Ownership or control by, a 
designated enemy country or national thereof: Provided, however, That with re 
spect to any such country or national other than Germany or Japan or any 
national thereof, such property or interest shall not include cash, bullion, moneys, 
currencies, deposits, credits, credit instruments, foreign exchange, and securities 
except to the extent that the Alien Property Custodian determines that such cash, 
bullion, moneys, currencies, deposits, credits, credit instruments, foreign ex- 
change, and securities are necessary for the maintenance or safeguarding of other 
property belonging to the same designated enemy country or the same national 
thereof and subject to vesting pursuant to section 2 hereof :”. 

2. This action is part of the program relating to the vesting and disposition of 
German and Japanese assets proposed jointly by the Alien Property Custodian 
and the Secretary of the Treasury, and approved by the State Department and 
the President. There follows the text of a memorandum dated May 30, 1945, 
setting forth this program which was signed by the Alien Property Custodian 
and Secretary Morgenthau: 

“1. The objective of the program outlined herein is the complete elimination 
of existing German and Japanese property interests in the United States. 

“2. All German and Japanese property interests should be vested in and by 
the Custodian. 

“3. The authority of the Treasury to vest German and Japanese property 
under Executive Order No. 9193, and to direct the terms upon which it there- 
after should be dealt with should be conferred on the Custodian by amendment 
of the order. 

“4. The Treasury will continue to be responsible for developing overall pro- 
cedures designed to insure that enemy assets held in the name of nationals of 
liberated or neutral countries will not be released under unfreezing programs. 
This will not preclude the Custodian from exercising his investigatory, super- 
visory or vesting functions. The agencies will consult before any property 
held in the names of nationals of neutral or liberated countries is vested, so 
that any action to be taken may be conformed with procedures established for 
unfreezing. 
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“>. The Custodian will continue to eliminate German or Japanese interests 
or influence with respect to all vested properties. 

“6. All German and Japanese property vested by the Custodian shall be 
liquidated and sold as soon as practicable. Pending the ultimate disposition 

f the proceeds, they shall continue to be held in special accounts in the Treasury 

* the United States, and may be utilized for the payment of the expenses of 

» Custodian’s office. 

‘7. The Custodian and the Treasury shall join in recommendations to Congress 
that: 

(a) American creditors (including appropriate categories of noncitizen 

residents) who have claims against any person whose property in this 
country has been vested should be paid on an equitable basis to the extent 
the ested assets of the debtor permit. A system of priorities should be 
stablished 

(b) No provision for return or compensation, direct or indirect, by the 

nited States to the former German or Japanese owners should be included 

any plan for final disposition of the funds realized from vested German 

* Japanese properties It is not intended to preclude the payment of com- 

pensation to former German and Japanese owners by their respective 
Governments 
c) A decision as to the final disposition of the balance of the funds 
ilized from vested properties should be deferred. 

The Custodian and the Treasury shall join at the earliest possible date 
in a recommendation of such legislation as is necessary to effectuate the pro- 
gram. The reeommendations referred to in paragraph 7 shall be presented 
to Congress in conjunction with this legislation. 

“9 The program outlined herein shall immediately be submitted to the De- 
partment of State, and when clearance from State is obtained, the three agencies 
shall present to the President a memorandum requesting his approval of the 
program and the necessary amendment to Executive Order No. 9193, both in 
the form attached.” 

3. Your particular attention is called to paragraph (4) of the memorandum 
quoted above with respect to the Treasury’s continued responsibility for un- 
covering enemy assets held in the name of nationals of liberated and neutral 
countries. 


Senator Dirxsen. If there is nothing further the hearing is at this 


point recessed. 
(Thereupon the hearing recessed at 10:25 a. m., Tuesday, Novem- 
ber 17, 1953, pursuant to call.) 








